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United States Court of Appeals for the 

District of Columbia 

No. 6493. 

■ I 

! 

Frederick A. Hessick, Appellant, 

vs. 

Martin McIxerxey et al. 

i 

a Supreme Court of the District of Columbia. 

i 

At Law. j 

No. 82793. | 

i 

Martin McIxerxey, Harry S. Welch, Jr., JiissE A. 

McKeever, Plaintiffs, j 

vs. | 

I 

Frederick A. Hessick, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court oil the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the ^ibove-en- 
titled cause, to-wit: 

1 Declaration. 

Filed June 3, 1933. 

In the Supreme Court of the District of Columbia. 

Law. No. 82793. 

i 

. . Martin McIxerxey, Harry S. Welch, Jr., Jes^e A. 

Mckeever, Plaintiffs, 

vs. 

Frederick A. Hessick, Defendant. 

The plaintiffs, Martin Mclnerney, Harry S.i Welch, 
Jr., and Jesse A. McKeever sue the defendant, Frederick A. 

1—6493a 
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No. 6493. 


Frederick A. Hessick, Appellant, 

vs. | 

Martin McInerxey et al. 

I 

a Supreme Court of the District of Columbia. 

i 

At Law. 

No. 82793. 

i 

I 

Martin McInerney, Harry S. Welch, Jr., J^sse A. 

McKeever, Plaintiffs, 

l 

vs. 

Frederick A. Hessick, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court o 
trict of Columbia, at the City of Washington, in 
trict, at the times hereinafter mentioned, the 
papers were filed and proceedings had, in the 
titled cause, to-wit: 

1 Declaration. 

Filed June 3, 1933. 

In the Supreme Court of the District of Columbia. 


: the Dis- 
said Dis- 
following 
above-en- 


Law. No. 82793. 


Martin McInerney, Harry S. Welch, Jr., Je^se A. 

Mckeever, Plaintiffs, 

vs. 

Frederick A. Hessick, Defendant. 


The plaintiffs, Martin McInerney, Harry S.| Welch, 
Jr., and Jesse A. McKeever sue the defendant, Frederick A. 

1—6493 a 
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FREDERICK A. HESSICK VS. 


Hessick, for that on or about April 15, 1933, the defendant 
employed the plaintiffs, who then were and still are en¬ 
gaged in the business of selling real estate in the District 
of Columbia on commission, to obtain and secure for de¬ 
fendant a purchaser for the real estate designated as Lot 
825 in Square 210, improved by premises known as 1437 
Rhode Island Avenue, Northwest, Washington, D. 0., upon 
certain terms and conditions then and there specified by 
said defendant, and agreed and promised to pay to the 
plaintiffs as compensation a commission of $5,000.00 in the 
event the plaintiffs were successful in securing a purchaser 
upon the terms and conditions so specified by the defendant. 

In reliance upon the aforesaid promise and agreement of 
the defendant, the plaintiffs undertook to find a purchaser 
of said property upon the terms and conditions specified 
by the defendant, and after the devotion of much time and 
effort in that regard, finally, on or about April 29, 1933, se¬ 
cured from one Thomas B. Crisp, who was ready, willing 
and able to purchase said property upon the aforesaid 
terms and conditions, an offer in writing so to purchase said 
property, which offer the plaintiffs presented to the 
2 defendant for his acceptance, but the defendant, not¬ 
withstanding his aforesaid promise and agreement, 
refused and still refuses to accept said offer or to pay the 
plaintiffs their commission in accordance with his aforesaid 
agreement. 

Wherefore the plaintiffs claim of the defendant the full 
sum of $5,000.00 with interest thereon from April 29, 1933, 
besides costs. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

Attorneys for Plaintiffs. 


Affidavit of Merit. 


Martin Mclnerney, being first duly sworn, on oath states 
that he is one of the plaintiffs in the above entitled cause, 
has knowledge of the facts hereinafter set out, and makes 
this affidavit in behalf of all of the plaintiffs herein; that the 
plaintiffs have a just cause of action against the defend¬ 
ant, which action is based upon the following facts and 
circumstances: On or about the 15th day of April, 1933, 
the defendant requested the plaintiffs to secure a pur- 
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M. MCISTERNEY, H. S. WELCH, JR. AND J. A. MCKEEVER. 

chaser for the real estate known as Lot 825 in Square 210, 
improved by premises 1435 Rhode Island Aveijue, N. W., 
Washington, D. C., upon certain terms and conditions speci¬ 
fied by the defendant, and promised to pay the pjlaintiffs as 
compensation for their services Five Thousand ($5,000) 
Dollars in the event they were successful in securing a pur¬ 
chaser upon the terms and conditions specified !by the de¬ 
fendant. I 

In reliance upon the aforesaid promise and agreement of 
the defendant, the plaintiffs undertook to secure and did 
secure from one Thomas B. Crisp an offer in [writing to 
purchase the aforesaid property upon the terms and 
3 conditions specified by the defendant, which offer the 
plaintiffs presented to the defendant for his accept¬ 
ance, but the defendant, notwithstanding his aforesaid 
promise and agreement, refused and still refuses to accept 
said offer or to pay to the plaintiffs the agreed Compensa¬ 
tion as hereinbefore set out. I 

Wherefore the affiant says the defendant is |justly in¬ 
debted to the plaintiffs in the full sum of Five Thousand 
($5,000) Dollars, exclusive of all set-offs and just grounds 
of defense. 

MARTIN McINEiRNEY. 


Subscribed and sworn to before me this 3" da\t of June, 
1933. 

[seal.] W. L. GARDINER, 

Notary Public, D. C. 

Motion to Strike Declaration or in Alternative to Strike 

Parts Thereof. 


Filed July 3,1933. 

#**•*#* 

Comes now the defendant and moves the Court jto strike 
the declaration filed in the above entitled cause, or at least 
in the alternative to strike the words 4 ‘upon certain terms 
and conditions then and there specified by said defendant” 
in the 9th and 10th lines of the first paragraph of said 
declaration, the words “upon the terms and conditions so 
specified by the defendant” in the 12th and 13th! lines of 
said paragraph, the words “upon the terms and conditions 
specified by the defendant” in the 3rd and 4th lines of the 
second paragraph of said declaration, and the wor^s “upon 
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FREDERICK A. HESSICK VS. 


the aforesaid terms and conditions” in the 7tli line of said 
paragraph; all upon the ground that the said declaration 
and those parts thereof so specified are vague, in- 
4 definite and uncertain. 


BATES WARREN, 

WILLIAM C. SULLIVAN, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia 


Thursday, September 14, 1933. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

#*#*#*# 


Upon the coming on for hearing of the motion filed herein, 
to strike the declaration, said motion is considered as a 
motion for Bill of Particulars, and as such, it is ordered 
that said motion be, and the same is herebv granted. 

Bill of Particulars. 


Filed November 7, 1933. 

*#*##*# 

The terms and conditions upon which the defendant au¬ 
thorized the plaintiffs to find a purchaser for the property 
described in the declaration are set out in the offer of pur¬ 
chase of Thomas B. Crisp, a copy of which is hereto at¬ 
tached and made a part of this bill of particulars. 

LECKIE & SHERIER, 

Bv JOSEPH T. SHERIER, 

Attorneys for Plaintiffs. 

Washington, D. C., April 29th, 1933. 

Received from Dr. Thomas B. Crisp a deposit of Twenty- 
five Hundred Dollars ($2,500.00), to be applied as part 
payment of the purchase of Lot 825 in Square 210, with 
improvements thereon known as No. 1437 Rhode Is- 
5 land Avenue, Northwest, in the District of Columbia, 
being the eight story, brick, fire-resisting apartment 
building known as “The Rhode Island,” upon the following 
terms of sale: Total Price of Property: Two Hundred and 
Fifteen Thousand Dollars ($215,000.00). 



5 


M. MCINERNEY, H. S. WELCH, JR. AND J. A. MCKEjEVER. 

I 

The purchaser agrees to pay Thirty-one Thousand, Two 
Hundred and Fifty Dollars ($31,250.00) cash at the date of 
conveyance, of which this deposit shall be a part. 

The purchaser agrees to transfer, without recourse, that 
certain note of Judson J. James for Thirty-sevin Hundred 
and Fifty Dollars ($3,750.00), dated December 31st, 1931, 
and payable three years after date, with interest until paid 
at the rate of six per centum (6%) per annulm, payable 
semi-annually; said note being secured as a first lien accord¬ 
ing to the record on Lot 70, Square 1100, which property is 
improved by premises No. 312 17th Street, S. E[, Washing¬ 
ton, D. C.; the trustees named in the deed of tjrust secur¬ 
ing said note being W. Reginald Lewis and Harrv S. Welch, 
Jr. (The interest on said note having been paid to De¬ 
cember 31, 1932, the seller hereby agrees that tjhe interest 
accrued to the date of conveyance shall be credited on ac¬ 
count of the cash payment mentioned above.) 

The purchaser is to take title subject to the balance of a 
first deed of trust secured on the premises now (amounting 
to One Hundred and Eighty Thousand Dollajrs ($180,- 
000.00), due by extension as follows: Three Thousand Dol¬ 
lars ($3,000.00) payable on or about October 1st, 1933, and 
a like sum payable semi-annually thereafter until on or 
about April 1st, 1936, at which time the entire qnpaid bal¬ 
ance shall be due and payable, bearing interest iit the rate 
of six per centum (6%) per annum, payable senji-annuallv 
on so much of the principal as may from time \o time re¬ 
main unpaid. 

It being mutually understood and agreed that the 
6 above purchase price includes all equipment, mate¬ 
rials or accessories now used in the operation or 
maintenance of said apartment house, free and clear of all 
liens or encumbrances. I 

The property is sold free and clear of all encumbrance 
except as aforesaid; title is to be good of record and in 
fact, otherwise said deposit is to be returned and sale de¬ 
clared off at the option of the purchaser, unless the defects 
are of such character that they may readily be remedied by 
legal action, but the seller and agent are hereby I expressly 
released from all liabilitv for damages bv reason of anv 
defect in the title. In case legal steps are necessary to per¬ 
fect the title, such action must be taken by tjhe seller 
promptly at his own expense, whereupon the tiijne herein 
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specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt 
action. 

Rents, Taxes, Water Rent, Insurance and Interest on 
existing encumbrance and Operating Charges are to be 
adjusted to the date of transfer. Taxes, general and spe¬ 
cial, are to be adjusted according to the certificate of taxes 

issued bv the Collector of Taxes of the District of Colum- 
•> 

bia, except that assessments for improvements completed 
prior to the date hereof, whether assessment therefor has 
been levied or not, shall be paid by the seller or allowance 
made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, no¬ 
tary fee and charge for recording the deed are to be at the 
cost of the purchaser; provided, however, that if upon ex¬ 
amination the title should be found defective the seller 
hereby agrees to pay the cost of the examination of the 
title. The seller agrees to pay for the revenue stamps on 
the deed. 

Within thirty (30) days from the date of acceptance 
hereof by the owner, or as soon thereafter as a report on 
the title can be secured, if promptly ordered, the seller and 
purchaser are required and agreed to make full settlement 
in accordance with the terms hereof. If the purchaser shall 
fail so to do, the deposit herein provided for may be for¬ 
feited at the option of the seller, in which event the pur¬ 
chaser shall be relieved from further liabilitv hereunder, 
or without forfeiting the said deposit the seller may avail 
himself of any legal or equitable rights which he may have 
under this contract. In the event of the forfeiture of the 
deposit, the seller shall allow the agents one-half thereof 
as compensation for their service to him. 

Settlement is to be made at the office of the Real Estate 
and Columbia Title Insurance Companies, and deposit with 
the Title Companies of the purchase money, the deed of 
conveyance for execution and such other papers as are re¬ 
quired of either party by the terms of this contract shall be 
considered good and sufficient tender of performance of the 
terms hereof. 

Seller to execute the usual special warranty deed. 

Property is sold subject to the existing tenancies and the 
representations of the seller as to schedule of rents as of 
this date and the cost of operating and maintaining 
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7 the building for the year 1932 as are m^re particu¬ 
larly set forth in the statement of sam^ hereto at¬ 
tached and made a part hereof. The seller agrees to deliver 
the several leases, properly assigned, at the time of con- 

vevance. 

%> 

The seller guarantees that the taxes for the fiscal year 
of 1934, and no other year, will be at least Ond> Thousand 
Dollars ($1,000.00) less than those for the fiscal year of 
1933 and if such reduction is not obtained bv him he will 
pay to the purchaser, on demand, the sum of One Thousand 
Dollars ($1,000.00). If a reduction is made of less than 
One Thousand Dollars ($1,000.00) the seller will pay to the 
purchaser on demand a sum of money necessary to cover 
the difference, either pavmcnt to be liquidated damages in 
full. ‘ I 

The risk of loss or damage to said property! by fire or 
other casualtv until the deed of convevance is fecorded is 
assumed bv the seller. 

All notices of violations of municipal orders or require¬ 
ments noted or issued by any Department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof, againsj or affect¬ 
ing the property at the date of the settlement o|f this con¬ 
tract, shall be complied with by the seller and thb property 


shall 


s 


conveyed free thereof. This provision 
deliver- of the deed hereunder. 

The seller agrees to pay to Martin Mclnerney 
McKeever Co., his agents, the commission as ag 
and the Title Companies through which settleme 


irvive the 

and J. A. 
*eed upon, 
it is made 

is hereby authorized and directed to make deduction of the 
aforesaid commission from the proceeds of the sale and 
to make payment thereof to said agents. 

The entire deposit is to be held by the Title Companies 
until settlement is made hereunder. 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by alnv terms, 
conditions, statements or representations, oral or written, 

not herein contained. -j—, 

, A gent. 
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specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt 
action. 

Rents, Taxes, Water Rent, Insurance and Interest on 
existing encumbrance and Operating Charges are to be 
adjusted to the date of transfer. Taxes, general and spe¬ 
cial, are to be adjusted according to the certificate of taxes 

issued bv the Collector of Taxes of the District of Colum- 
•» 

bia, except that assessments for improvements completed 
prior to the date hereof, whether assessment therefor has 
been levied or not, shall be paid by the seller or allowance 
made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, no¬ 
tary fee and charge for recording the deed are to be at the 
cost of the purchaser; provided, however, that if upon ex¬ 
amination the title should be found defective the seller 
hereby agrees |to pay the cost of the examination of the 
title. The seller agrees to pay for the revenue stamps on 
the deed. 

Within thirty (30) days from the date of acceptance 
hereof by the owner, or as soon thereafter as a report on 
the title can be secured, if promptly ordered, the seller and 
purchaser are required and agreed to make full settlement 
in accordance with the terms hereof. If the purchaser shall 
fail so to do, the deposit herein provided for may be for¬ 
feited at the option of the seller, in which event the pur¬ 
chaser shall be relieved from further liability hereunder, 
or without forfeiting the said deposit the seller may avail 
himself of any legal or equitable rights which he may have 
under this contract. In the event of the forfeiture of the 
deposit, the seller shall allow the agents one-half thereof 
as compensation for their service to him. 

Settlement is to be made at the office of the Real Estate 
and Columbia Title Insurance Companies, and deposit with 
the Title Companies of the purchase money, the deed of 
conveyance for execution and such other papers as are re¬ 
quired of either party by the terms of this contract shall be 
considered good and sufficient tender of performance of the 
terms hereof. 

Seller to execute the usual special warranty deed. 

Property is sold subject to the existing tenancies and the 
representations of the seller as to schedule of rents as of 
this date and the cost of operating and maintaining 
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7 the building for the year 1932 as are more particu¬ 
larly set forth in the statement of same hereto at- 
tached and made a part hereof. The seller agreeb to deliver 
the several leases, properly assigned, at the tiine of con- 
vevance. ! 

* i 

The seller guarantees that the taxes for the jfiscal vear 
of 1934, and no other year, will be at least One Thousand 
Dollars ($1,000.00) less than those for the fiscal year of 
1933 and if such reduction is not obtained by him he will 
pay to the purchaser, on demand, the sum of One Thousand 
Dollars ($1,000.00). If a reduction is made or less than 
One Thousand Dollars ($1,000.00) the seller willjpay to the 
purchaser on demand a sum of money necessary to cover 
the difference, either payment to be liquidated damages in 
full. 

The risk of loss or damage to said property by fire or 

other casualty until the deed of conveyance is recorded is 

assumed bv the seller. 

* 

All notices of violations of municipal orders <^r require¬ 
ments noted or issued by any Department of tlile District 
of Columbia, or prosecutions in any of the counts of the 
District of Columbia on account thereof, against] or affect¬ 
ing the property at the date of the settlement of this con¬ 
tract, shall be complied with by the seller and the property 
conveyed free thereof. This provision shall survive the 
deliver- of the deed hereunder. 

The seller agrees to pay to Martin Mclnernev and J. A. 
McKeever Co., his agents, the commission as agreed upon, 
and the Title Companies through which settlement is made 
is hereby authorized and directed to make deduct on of the 
aforesaid commission from the proceeds of the j sale and 
to make payment thereof to said agents. j 

The entire deposit is to be held by the Title Companies 
until settlement is made hereunder. 

The principals to this contract mutually agree that if 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract, made in triplicate, when ratifiejl by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 

not herein contained. -I—, 

Agent . 
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8 We, the undersigned, hereby ratify, accept and 

agree to the above memorandum of sale and acknowl¬ 
edge it to be our contract. 

This contract must be returned bv 3 P. M. May 8, 1933. 


i Purchaser. 

May 5,1933. 


Seller. 


April, 1933. 


Wife of Seller. 


The Rhode Island Apartments, 
1437 Rhode Island Ave., N. W. 


Schedule of Rents. 


Apt. No. 

Monthly rate. 

Apt. No. 

Monthly rate. 



501 

$46.50 

102 

$62.50 

502 

66.50 

103 

60.00 

503 

62.50 

104 

38.50 

504 

42.50 

105 

49.50 

505 

55.50 

106 

50.00 

506 

57.50 

107 

51.50 

507 

57.50 

108 

51.50 

508 

58.50 

109 

55.50 

509 

59.50 

201 

46.50 

601 

46.50 

202 

64.50 

602 

66.50 

203 

62.50 

603 

62.50 

204 

38.50 

604 

42.50 

205 

51.00 

605 

55.50 

206 

52.50 

606 

57.50 

207 

53.50 

607 

57.50 

208 

53.50 

608 

58.50 

209 

57.50 

609 

59.50 

301 

46.50 

701 

46.50 

302 

66.50 

702 

66.50 

303 

62.50 

703 

62.50 

304 

40.50 

704 

42.50 

305 

51.00 

705 

55.50 

306 

55.00 

706 

57.50 
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Schedule of Rents—Continued 


Apt. No. Monthly rate. Apt. No. Monthly rate. 

307 55.50 707 | 57.50 

308 55.00 708 ! 58.50 

309 59.50 709 ! 59.50 

401 46.50 801 46.50 

402 66.50 802 66.50 

403 62.50 803 62.50 

404 40.50 804 42.50 

405 52.50 805 j 55.50 

406 56.50 806 j 57.50 

407 56.50 807 57.50 

408 58.50 808 58.50 

409 59.50 809 59.50 

Total Monthly Rental. $3,917.50 

Total Annual Rental . 47,01(j).00 

9 Operating Expenses for 1932 j 

Janitor . $900.00 

Nightman . 830.66 

Elevator boys . 1,140.00 

Resident Manager . 300.00 

Coal .. ! 1,333.73 

Hauling Ashes. 120.50 

Plumbing repairs . 255.97 

Electric repairs. 533.94 

Decorating . 1,693.24 

Coats and towels. 130.00 

Disinfectant . 60.00 

Heat, light and power. 1,756.92 

Miscellaneous . 249.04 

Tel. and tel. 109.99 

Gas . 16.78 

Advertising . | 352.33 

Insurance . j 158.26 

Stoker repairs.. I 48.62 

Refrigeration repairs. 273.62 

Water rents, elevator inspections, etc. 835.98 

Total . 11,099.58 

General Taxes for 1933. 4,624.70 


$15,724.28 


Total 
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Plea. 

Filed December 20, 1933. 


Comes now Frederick A. Hessick, defendant in the above 
entitled cause, and for a plea to the declaration herein filed, 
says that he admits that the plaintiffs were and are engaged 
in the business of selling real estate in the District of 
Columbia, but denies that on or about April 15, 1933, or at 
any other time, he employed them to obtain and secure for 
him a purchaser for the real estate designated as Lot 825 in 
Square 210, and denies that he agreed and promised to pay 
to the plaintiffs as compensation a commission of $5,000.00 
for securing a purchaser; denies that the plaintiffs upon 
the reliance of any promise or agreement of this defendant 
undertook to find a purchaser for said premises; and denies 
that the plaintiffs on or about April 29,1933, or at any other 
time, secured; an offer from one Thomas B. Crisp to pur¬ 
chase said property upon any terms and conditions 
10 authorized by this defendant; and this defendant 
says he has no knowledge or information sufficient to 
form a belief as to whether the said Thomas B. Crisp was 
ready, able and willing to purchase said property upon the 
terms and conditions as alleged or upon any terms and con¬ 
ditions; and the defendant savs that tlie true facts in the 


premises are that in or prior to April, 1933, this defendant 
told the plaintiff, Jesse A. McKeever, that he would sell his 
equity in the!aforesaid property for $40,000.00 and that 
said defendant would pay said McKeever a commission of 
$5,000.00 if he secured a purchaser at such a price and upon 
terms and conditions satisfactory to defendant; that there- 
after, on or about April 27, 1933, the said McKeever pre¬ 
sented to the defendant a purported offer of one Thomas B. 
Crisp to purchase said property but not upon terms and 
conditions satisfactory to defendant and the same was re¬ 
jected by defendant; that thereafter the said McKeever and 
the plaintiff Welch presented to defendant another pur¬ 
ported offer of said Crisp to purchase said property which 
offer likewise was not upon terms and conditions satisfac¬ 
tory to defendant and which was likewise by defendant re¬ 
jected: that thereafter the said McKeever, with the plain¬ 
tiffs Welch and Mclnerney, presented to defendant a third 
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purported offer of said Crisp to purchase said property and 
this offer was likewise not upon terms and conditions satis¬ 
factory to defendant and the same was likewise py defend¬ 
ant rejected; that said last mentioned purported) offer was 
in form substantially the same as that set out b>| plaintiffs 
herein as a particulars of demand and the defendant denies 
that he ever employed or authorized the plaintiffs or any 
of them to find a purchaser for said property upon the 
terms and conditions therein set forth or ever agrbed to sell 
said property upon said terms and conditions; and the 
defendant denies that he is indebted to the plaintiffs 
11 in the sum of $5,000.00 or in anv sum whatever. 

BATES WARREN, 

WILLIAM C. SULLIVIN, 

Attorneys for Defendant. 

Affidavit of Defense. 

i 

! 

* # * # * # # 

District of Columbia, ss: 

I, Frederick A. Hessick, on oath say that 1 am the de¬ 
fendant named in the above entitled cause and I have a 
good and complete defense to the entire claim of the plain¬ 
tiffs; and the grounds of said defense are as follojvs: That 
I admit the plaintiffs were and are engaged in the] business 
of selling real estate in the District of Columbia, bit I deny 
that on or about April 15, 1933, or at any other time, I em¬ 
ployed them to obtain and secure for me a purchaser for the 
real estate designated as Lot 825 in Square 21( ; that I 
never agreed and promised to pay to the plaintiffs as com¬ 
pensation a commission of $5,000.00 for securing a pur¬ 
chaser; that the plaintiffs did not upon the reliance of any 
promise or agreement of mine undertake to find a pur¬ 
chaser for said premises; that the plaintiffs did not on or 
about April 29, 1933, or at any other time, secure an offer 
from one Thomas B. Crisp to purchase said property upon 
anv terms and conditions authorized by me; and Ijhave no 

* * j 

knowledge or information sufficient to form a belief as to 
whether the said Thomas B. Crisp was ready, ^ble and 
willing to purchase said property upon the terms $nd con¬ 
ditions as alleged or upon any terms and conditions; that 
the true facts in the premises are that in or prior t|o April, 
1933, I told the plaintiff Jesse A. McKeever that I would 
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sell my equity in the said property for $40,000.00 and would 
pay said McKeever a commission of $5,000.00 if he secured 
a purchaser at such a price upon terms and condi- 

12 tions satisfactory to me; that thereafter on or about 
April 27, 1933, the said McKeever presented to me a 

purported offer of one Thomas B. Crisp to purchase said 
property, but inot upon terms and conditions satisfactory 
to me and the same was rejected by me; that thereafter the 
said McKeever and the plaintiff Welch presented to me 
another purported offer of said Crisp to purchase said 
property which offer likewise was not upon terms and con¬ 
ditions satisfactory’ to me and which was likewise bv me re- 
jected; that thereafter the said McKeever, with the plain¬ 
tiffs Welch and Mdnerney, presented a third purported 
offer of said Crisp to purchase said property and this offer 
was likewise not upon terms and conditions satisfactory 
to me and the same was likewise by me rejected; that the 
said last mentioned purported offer was in form substan¬ 
tially the same as that set out by plaintiffs as a particulars 
of demand and I never employed or authorized the plain¬ 
tiffs or any of them to find a purchaser upon the terms and 
conditions therein set forth or over agreed to sell said prop¬ 
erty upon said terms and conditions; and I deny that I am 
indebted to the plaintiffs in the sum of $5,000.00 or in any 
sum whatever. 

FREDERICK A. HESSICK. 

Subscribed and sworn to before me this 19th day of De¬ 
cember, A. D. 1933. 

[seal. 1 NELL M. GRIFFIN, 

i Notary Public in and for the 

District of Columbia . 

13 Memorandum.. 

December 20, 1933.—Joinder in Issue filed. 

Supreme Court of the District of Columbia. 

Friday, December 21, 1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat presiding. 

*##*#*# 

Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited yesterday, and after 


I 

I 

i 
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this cause is further heard and given to the jury in charge 
they upon their oath say they find for the plaintiffs in the 
sum of Five Thousand Dollars ($5,000.00) but without in¬ 
terest. 

Memorandum. \ 

December 26, 1934.—Motion for New Trial filedj. 

■ 

L 

Wednesday, January 3b, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat presiding. 

i 

****** j# 

i 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiffs recover of the 
defendant herein the sum of Five Thousand Dollars 
($5,000.00), together with costs of suit to be tax<>d by the 
clerk, and have execution thereof. | 

14 From the foregoing judgment the defendant by 
his attorneys of record, in open court, notes an ap¬ 
peal to the Court of Appeals of this District; whereupon, 
an undertaking to act as a supersedeas bond is hereby fixed 
in the sum of Six Thousand Dollars ($6,000.00), ayd a fur¬ 
ther undertaking to act as a cost bond is herebv fixed in the 
sum of One Hundred Dollars $100.00) with leave t(^ deposit 
Fifty Dollars ($50.00) cash with the clerk in lieu thereof. 

Memoranda. 

l 

I 

February 20, 1935.—Supersedeas Undertaking! on ap¬ 
peal, $6,000, approved and filed. 

March 19, 1935.—Time to file Bill of Exceptions extended 
from dav to dav to May 4, 1935. 

Supreme Court of the District of Columbia^ 

Friday, May 3,1935. 

Session resumed pursuant to adjournment, Hoiji. Chief 
Justice Alfred A. Wheat presiding. 

******* 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon the defendant by his attor- 
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neys submits to the Court his Bill of Exceptions taken at 
the trial of this cause and prays that the same be signed and 
made of record, nunc pro tunc , which is hereby accordingly 
done. 

15 Assignment of Errors . 

Filed May 4, 1935. 

# * # * # * * 


Xow conies the defendant and as the assignment of errors 

upon which he relies upon his appeal heretofore entered in 

the above entitled cause savs that the trial Court committed 

* 

error in the following particulars and respects, namely: 


1. In refusing to strike out testimony to the effect that 
the defendant finally said he would take $35,000, on the 
ground that such testimony constituted a variance from the 
declaration. 

2. In refusing to strike out testimony as to the contents 
of the first form of contract, 011 the ground that such testi¬ 
mony constituted a variance from the declaration and vio- 

w 

lated the parol evidence rule. 

3. In refusing to strike out testimony to the effect that 
the defendant said the price of $35,000 was all right, on the 
ground that such testimony constituted a variance from the 
declaration. 

4. In refusing to strike out the testimony regarding the 

conference on Saturday afternoon, May 6th, on the ground 

that such testimony constituted a variance from the declara- 

* 

tion. 

5. In refusing to allow the witness Welch to be asked on 
cross-examination, “Don’t you know, as a practical man, 
that making guarantvs in good faith does not protect you if 
the guaranty is not correct?” 

6. In permitting plaintiffs’ counsel to ask the witness 
Bowie if he was not very reluctant to testify in this case. 

7. I 11 permitting plaintiffs’ counsel to ask the witness 
Bowie if he testified he did not recall because he did not re¬ 
call or because he did not care to state. 


8. In refusing to allow the witness Gradv to be 
16 asked if, in his opinion, any broker in the City of 
Washington, properly representing the interests of 
the seller, would advise the seller to sign a contract contain- 
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ing such a clause such as the one contained in the form of 
contract in evidence. 

9. In refusing to direct a verdict for the defendant at the 

close of the case on the ground that there was i variance 
between the declaration and the proof, and on the further 
ground that real estate brokers occupy a fiduciary relation¬ 
ship to those whom they represent and must disclose to 
them fully, completely, frankly and honestly all the informa¬ 
tion they receive concerning the subject-matter, must con¬ 
ceal nothing and must not mis-state anything, and jthat upon 
these grounds the plaintiffs did lose their righf: to com¬ 
pensation in this case. j 

10. In granting plaintiffs’ prayer No. 1. ! 

11. In refusing to modify plaintiffs’ prayer Noj. 1 in the 

separate and several particulars requested by thp defend¬ 
ant. | 

12. In denying defendant’s prayer No. 2. | 

13. In denying defendant’s prayer No. 4. j 

14. In charging the jury that it was not disputed that 
after McKeever’s original appointment he associated him¬ 
self with the other two plaintiffs, Welch and Mqlnerney, 
and that there was no dispute but that Hessick y r as per¬ 
fectly familiar with the fact that they were all thrjee work¬ 
ing together, that whether he had authorized one j or more 
in the beginning was immaterial, that he accepted fhe serv¬ 
ices of all three and that there was no questioii in the 
Court’s mind but that they were all three proper plaintiffs. 

15. In charging the jury that the real question, and the 
Court wanted to emphasize it, came down to the question of 
just what happened on the 6th of May, that is, on tjiat Sat¬ 
urday, for if on that Saturday plaintiffs procure^ a con¬ 
tract from Crisp which contained the terms which b|ad been 

agreed upon as acceptable to Hessick then they had 
17 earned their commission. | 

16. In charging the jury that the Court thought it 
propert to caution the jury not to allow trivial circum¬ 
stances to be of much influence, that in the course of a trial 
that consumes two or three days there are a lot of inatters 
usually brought out that really do not amount to very 
much and ought not to carry very much weight. 

BATES WARREN, 

WILLIAM C. SULLIVAN,'; 

Attorneys for Defendant, 
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Service of a copy of the foregoing acknowledged this 4th 
day of May, 1935. 


JOSEPH T. SHERIER, 

Attorney for Plaintiffs. 


Appellant’s Designation of Record. 


Filed February 25, 1935. 

******* 


The defendant designates to constitute the record on the 
appeal heretofore noted in the above entitled cause, the fol¬ 
lowing : 

1. Declaration. 

2. Bill of Particulars. 

3. Plea. 

4. Memo, of issue joined. 

5. Verdict. 

6. Memo, of filing of motion for new trial, the denial 
thereof and entry of judgment on verdict. 

7. Memo, of notation of appeal, and giving and approval 
of undertaking on appeal. 

8. Memo, of extension of time to file bill of excep¬ 

tions. 

18 9. Bill of exceptions. 

10. Assignment of Errors. 

11. This designation. 

BATES WARREN, 

WILLIAM C. SULLIVAN, 

1 Attorneys for Defendant. 

Service of a copy of the foregoing acknowledged this 
25th dav of Februarv, 1935. 

! ' JOSEPH T. SHERIER, 

Attorney for Plaintiffs. 

Appellees’ Designation of Record. 

Filed April 2,1935. 

******* 

The Clerk will please include the following additions to 
the designation of record heretofore filed In the above en¬ 
titled cause: 
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1. Motion to strike declaration or in alternative to strike 
parts thereof. 

2. Order requiring plaintiffs to file bill of particulars. 

LECKIE & SHERIipR, 

By JOSEPH T. SHEERER, 

Attorneys for Plaintiffs. 

Service of a copy of the foregoing* additional (Resignation 
of record acknowledged this 1st dav of April, J935. 

BATES WARREN, 

WILLIAM C. SULLIVtAN, 

A. M. HOOD, 

7 i 

Attorneys for Defendant. 
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Supreme Court of the District of Coluni 


bia. 


United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 18, both inclusive, tq be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copies of which are made part of this 
transcript, in cause No. 82793 at Law, wherein Martin Mc- 
Inernev, et al. are Plaintiffs and Frederick A. pessick is 
Defendant, as the same remains upon the files anc^ of record 
in said Court. 

In testimony whereof I hereunto subscribe my 
affix the seal of said Court, at the City of Wasl 
said District, this 17th day of May, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 


name and 
ington, in 


By CHAS. B. COFLIN, 

Asst. Clerk. 


Clerk, 


2—6493a 
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20 In the Supreme Court of the District of Columbia. 

At Law. 


Xo. 82,793. 


Martin McInerney et ah, Plaintiffs, 

vs. 

Frederick A. Hessick, Defendant. 


Bill of Exceptions. 

Be it remembered that the above entitled cause came on 
for hearing on itlie 18th day of December, A. D. 1934, before 
Mr. Chief Justice Alfred A. Wheat and a jury, Joseph T. 
Sherier, Esq., appearing for the plaintiffs, Bates Warren, 
Esq., William C. Sullivan, Esq., and A. M. Hood, Esq., ap¬ 
pearing for the defendant, and thereupon the opening state¬ 
ment was made on behalf of the plaintiff at the conclusion 
of which the defendant moved the Court to direct a verdict 
in his favor for variances between the declaration and the 
opening statement, which motion was by the Court over¬ 
ruled, saying: “I do not think I can do that, Mr. Sullivan. 
I do not think the declaration limits plaintiffs’ proof. I will 
have to overrule your motion. I could not direct a verdict. 
I think it very rarely can be done on an opening statement. 
I will have to hear the testimony.” 

And thereupon, to maintain the issues on his part joined, 
the plaintiffs offered evidence tending to prove as follows: 


By Jesse A. McKeever: 

That he is and has for about fourteen years been en¬ 
gaged in the real estate business in Washington and has 
known the defendant for seven or eight years. Sometime 
during February, 1933, defendant called upon witness and 
said if witness,could find a buyer for the apartment house 
at 1437 Rhode. Island Avenue he would take $40,000 for 
his equity. A few days later witness dropped into 
21 the office of his co-plaintiffs, McInerney and Welch, 
and suggested that Welch submit the property to Dr. 
Crisp, “because he knew Dr. Crisp had the money”; Welch 
suggested that witness get a correct statement of the build¬ 
ing; witness gave him a statement showing the rents and 
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estimated expense which he had gotten from the defendant; 
a few days thereafter Welch said he would like to get an 
absolutely correct statement, right down to the penny, of 
expenses and rents; witness went to defendant’s office, told 
him he was working with Welch and Mclnernekr in trying 
to make sale of this building to Crisp and he wanted an 
absolutely accurate statement; defendant turned over to 
witness his books in which he had the items itemized indi¬ 
cating the expenses and rents; witness made a detailed 
statement of them from the books and took thai[ to Welch; 
thinks it was about March 15 or sometime later that Welch 
said he had shown the building to Crisp and had him some¬ 
what interested, but did not think he could get Crisp to pay 
$40,000 and asked if there was any possibility of getting 
any less price; Welch and witness saw defendant; Welch 
said: ‘‘1 think 1 could get Crisp to pay $25,000 for the 
equity”; defendant said he could not take that, it was too 
low; he gave us quite a sales talk as to how good the build¬ 
ing was, how many thousands of dollars of neti return he 
was making from it; that he had just renewed or arranged 
to renew the first trust for three vears, but if necessary he 
would get another extension of three years, making a total 
of six years and the taxes reduced $1,000, or have the as¬ 
sessment arranged so that the taxes would be $1,000 less; 
after continued discussion for a couple of hours defendant 
finally said he would take $35,000; and defendant! thereupon 
moved the Court to strike out the statement of the witness 
that the defendant finally said he would take $35,000, on the 
ground that the same was a departure from the declaration, 
which motion was by the Court overruled, and the defend¬ 
ant then and there noted an exception which was by 
22 the Court allowed and duly entered upon itjs minutes. 

In a few days Welch prepared a contract offering 
to pay $35,000 for the equity, a first trust note o; $3,750 to 
be accepted as part payment and the rest cash, <^nd it also 
included the extension of the loan upon the Rhode Island 
Avenue property for six years and a phrase by which de¬ 
fendant agreed to a reduction of taxes for one year, which 
testimony the defendant moved to strike out on the grounds 
that it was a variance from the declaration and si violation 
of the parol evidence rule constituting the statement of 
the contents of a written document, which motion was by 
the Court overruled and to which action of the Court the 
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defendant then and there noted an exception which was by 
the Court allowed and duly entered upon its minutes; and 
the witness further testified that he took the contract to 
defendant’s office and they went over it, the price was all 
right but defendant objected to taking the first trust note, 
and defendant then and there moved the Court upon the 
same ground last stated to strike out the statement that the 
price was all right, which motion was by the Court over¬ 
ruled and to which ruling of the Court the defendant then 
and there noted an exception which was by the Court al¬ 
lowed and duly entered upon its minutes; and the witness 
further said that defendant objected to taking the first trust 
note as cash and he would not extend the trust for more 
than three years; he did not object to the tax clause; wit¬ 
ness took him out to see the property on which the first 
trust note was secured and he said he would take it but 
said he would only pay a $5,000 commission; said that un¬ 
less you fellows agree to take $5,000 commission, I am not 
going to sell at this price and terms; that he was not getting 
his price of $40,000; was getting only $35,000 and he thought 
the commission should be cut from $6,750 to $5,000; after 
talking with Mclnernev and Welch witness told defendant 
they would agree to the $5,000 commission; witness re¬ 
turned the form of contract to Welch and Mclnernev and 
repeated what defendant had said; a few days after 
23 another form of contract was drawn bv Welch—we 
re-drew the contract eliminating the things defendant 
objected to; Welch re-drew it and returned it to witness 

who took it to defendant and he said he wanted Marburv 

* 

Stamp to go over it; Stamp came over and defendant asked 
him to see if there were any changes which should be made 
to protect defendant’s interests; the next night witness 
again went to defendant’s house and he had the contract; 
Stamp had apparently returned it with a typewritten list 
of some eight or ten changes from which witness made a 
memorandum; thinks defendant kept the slip, don’t think 
witness had it other than just to look at it; witness went 
over this with defendant, two or three of the changes were 
very minor, defendant agreed to scratch them off; witness 
returned the contract to Welch with a list of the proposed 
changes Stamp had suggested and told Welch that form of 
contract would be satisfactory to defendant ; Welch then 
drew up a letter for defendant to sign, stating that if we 
had secured this contract signed by Crisp with a deposit 
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defendant would accept the contract and pay us a commis¬ 
sion; defendant said he would not sign any sue lji letter as 
that, he was a little indignant about it and said, “You know 
me, and you know my word is good in this thing. ’[ Edward 
Ernst was there and defendant called witness ohtside and 
said, “I don’t like to discuss all my important business in 
front of Ernst”; that was on Sunday, and on Monday Welch 
told witness it looked like the deal was dead, a! friend of 
Crisp had advised him not to buy the building,! and that 
night witness so informed defendant; two or tb)ree times 
during the week witness met defendant at lunch atj the Ham¬ 
ilton Hotel when defendant said, “Have you got: the con¬ 
tract signed? I am just waiting to sign it”, an^l later in 
the week defendant said to witness, “1 am ready to sign it 
the moment you get it over here”; Welch called witness that 
evening at his home and witness tried to get defendant and 
finally located him about 10:15 and told him w<ji had the 
contract signed and that we would come over and 
24 have him sign it; defendant said he could hot see us 
that night, to come down to the office the n^xt morn¬ 
ing, and about ten o’clock the next morning Mblnerney, 
Welch and witness went to defendant’s office an(:l handed 
him the contract; he said he wanted to show it \o his at¬ 
torney before he signed it. Witness further said that he 
had omitted part of his story, that “After Mr. Stamp re¬ 
turned this contract to me, or the form of contract—to go 
back a little bit, we re-drew that contract and I again re¬ 
turned it to Mr. Hessick and a copy of it, and he said he 
wanted to show it to his attorney”, who made a schedule 
of several changes and suggested a change of two or three 
words, one being “represent” to “guarantees” and at an¬ 
other place changing “guarantees” to “represent”, and 
witness returned that form of contract to Welch; h^ omitted 
to tell that, but it was the third time he returned! the con- 
tract. On this Saturday morning we all went to defend¬ 
ant’s office and he said he wanted to show the contract to 
his attorney; witness suggested that he call the attorney 
and all of us go to his office; defendant said no, he would 
take it up himself; he called up and found he coulcf. not see 
the attorney until 1:00 o’clock, and defendant said to leave 
the contract, with him. Welch said, “Fred, I can’t leave it 
with you. We can go to see your attorney with you. I 
agreed to return that in 24 hours either signed or unsigned, 
and I agreed that the contract would not leave inly’ poses- 

i 
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sion unless it was signed bv von. I have given mv word on 
that and I am not going to break it”; had given his word 
to Crisp; defendant had the contract copied: we left his 
office after making an appointment to meet him at 2:00 
o’clock in Mclnerney's office; when defendant came in he 
said he did not have much time to talk to his attorney be¬ 
cause he had been busy and there were two things to which 
the attorney objected, one was the clause about taxes— 
he was not sure it was limited to one year, and the other was 
the clause about the money in the building and loan 
25 association—that if it should refuse to give him his 

monev he would not be forced to go through with the 
deal. “We argued with Mr. Hessick for quite a long while, 
trying to explain to him about what the taxes meant, and 
it was not Dr. Crisp's idea that it meant more than one 
year; and the reason for this clause about the building and 
loan association was that the banks had been blowing up 
right and left and that this clause had been put in there in 
case he could not get his monev from the building and loan 
association,” and defendant said, “Well, these clauses may 
1 ) 0 . all right but mv attornev didn't have time enough to go 
over that matter, and maybe, if he has more time to go into 
it, he will agree that these clauses are all right": defendant 
went into the next room a couple of times to phone, called his 
attornev who wanted more time, and then defendant said he 
could not do anything until that night; “in the meantime, our 
four o’clock time limit was running low"; and he repeated, 
time after time, that he was sorry he could not sign the con¬ 
tract as it was, but if those two clauses were out of it, the 
wav he wanted it, that he would not have to argue five min- 
utes and that he would put his name to the contract right 
then and there.” And thereupon the following occurred: 


Mr. Sullivan: This is subject to the same objection, to 
save the record? 

The Court: Yes. 

Witness further stated that the defendant said if vou 

mf 

could extend the time until 11:00 o’clock he could see 
Behrend, his attorney, at 11:00 o’clock, and it may be he 
would O. K. these provisions; it got almost four o’clock and 
finallv defendant said to Welch that he would bet him more 
than $20.00 that he could go out and get the time extended; 
we finally left the office, the conference broke up and it was 
nearly 5:00 o’clock; at 4:00 o'clock Welch phoned to Crisp 
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and he was out, he could not get him. And thereupon the 
following occurred: 

55 i 

Q. What was Mr. Welch to do? What did VjOu finally 
agree Mr. Welch was to do, just before the conference broke 
up? A. One clause was to be eliminated and the 

26 other changed, and lie was to see if we could have the 
time extended until eleven o’clock that night. As we 

left together- i 

Q. (Interposing) What if anything did Mr. Hcissick say 
he would do if those clauses were changed and eliminated? 
A. He said he would sign the contract and end the deal. 

Q. Go ahead. A. As we left, he said to Mr. Welch, he 
said, “Welch, see if you can’t get the time extended until 
eleven o’clock Monday morning”, instead of elevejn o’clock 
that night: “You are a good salesman; vou can do that so 
we can make this deal.” j 

The witness further stated that going down the I elevator 
the defendant said he wanted to give witness a checkj for $250 
for his time and not to say anything to Welch, Mclnerney, 
Baer and Schultz about it, and witness told defendant he was 
not going to take any check; that night witness ha|d a tele¬ 
phone conversation with Welch and about an hour later de¬ 
fendant called witness and said, “Is it your understanding so 
far that when we left the office this afternoon that there was 
no question but what you would get these changes made?”, 
and defendant said that Welch had phoned and lukd these 
changes out of the contract; witness wanted him to sign the 
contract that night and said, “I think you ought tb sign it 
tonight; that is what you agreed. You agreed to sign it the 
day we got the contract”, and defendant said he c^uld not 
do it that night, could not get hold of Behrend, ^Ionday 
morning was just as good as Saturday night, to comb to the 
office Monday morning and “We will fix the thing ujp, close 
it up”; on Sunday Welch brought witness the contract, 
located defendant on the telephone and he said to take the 
contracts over to his house and leave them there; jvitness 
did so; about four or five o’clock defendant came over and 
handed back the contracts to witness saying he did not want 
to keep them in his possession, for witness to keep 

27 them and to come to the office Monday morning; that 
on Monday morning Welch, Mclnerney and \bifamss 

went — defendant’s office between 9:00 and 10:00 b’clock, 
taking with them the contracts and the deposit check under 
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it, and defendant said he did not want to take them unless all 
agreed that everything said theretofore was off and this is 
a brand-new deal; nothing inspired that remark, it was di¬ 
rectly an opening statement, and witness said there is no way 
to do that, it is a continuing transaction, we have given you 
exactly what you agreed to sign, and Welch said we want 
vou to sign these contracts right now, we have done every- 
thing you wanted us to do; that he had agreed to sign the 
contracts and pay the commission and so far as Welch was 
concerned the defendant would either sign or pay the com¬ 
mission, and defendant spoke up and said, ‘‘Welch, I have 
heard a good many things about you and this is right in line 
with what I have heard about vou before”; thev had some 
pretty hot words; “we stayed there quite a while trying to 
get him to sign the contracts,” he would not do so unless we 
would all agree that litis was a new deal, said we will get 
hold of Mr. Behrend and sign that, but did not sav what he 
offered as a new deal; we refused and said contract spoke 
for itself and walked out of his office and went up to see 
Sherier. 

Witness thereupon identified a paper dated April 29, 
1933, as “the paper you offered to him on that occasion and 
asked him to sign it”; asked if defendant suggested or re¬ 
quired any changes in the contract other than those witness 
had mentioned, he said, “Those were the only two that we 
discussed at that Saturday afternoon conference”; and 
thereupon the said paper dated April 29, 1933, was offered 
in evidence, in the words and figures following: 



,ku .kVOUUQ 


t;ii us "?ho Rhode island," 


ftoe:i il’:&*^ecaid ;o1^.ars 


Tirtr Dolltra i 


note of Juusoa i% Jcn&s for E.irty-oovca uadred *ad y* 
lure (v2,760*00) datod vooeeber olet, 1921 ur%c payt.' lcr 
nffcer date, with iat roct until paid at the rate of 31 
{O.j) ?er payable aosWuirufilly; acid note Velar 


aoller horoby r^r»_‘03 that feho in tercet accrued to the- dejte of ooa* 

i 

•rej\j23« ahitll bo credited cn acoouat of the each pa«r:cnt| aoutlooci 

abova*) 

TJ» rurchtieor is to teko title subjeet tc tter* b^laaao cf, a fLret 

I 

deed of irus* secured on the presides n..-^ rcatio-j to oke IS uaJbcfft 

i 

and Eighty fhcuaand SeU&ra {£120 r G00*0Q) due by ecter.sica aa fol- 
Ices3 fkrea 'Thcuamd Dollars <£tf,C0Q»<J£2 pcy*blo ou or ebe-at 
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i 

uotil oa or about April lot, 1030 at \mieh i-iro l Vo caeiro unpaid 

| 

balr.nee shall be duo c-ao pay*tl©, boerLsc; iatercat at the rata of 
Six ?sr CenVtaa {6;$/ ?e? Jjzsaaa, payable sosii^vaaaally oa so rmgft of 
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* to z'xzi rc.viin unpaid# 
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1 #• *A. #L W Vw * . 

w •«•#* %» ^ . 

. -!v^C3 

natorials or 
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Tho ^ro>arty is soli free .-.3: cl- .r *.*? !w encopt no 

aforoouid; title is - o be : xl or tqooxC. k . in fact, ^th rviso 
suil deposit is to bo returned and sole _cai rod o f at tho option 
of tho yurcluiser, unions the defects uro of such oh., rector that 
they ruiy ranally to re odiod b. lay I action, cut tho seller and 
u^eat arc hereby cxpreaiily ro .Oi.LOd ? 11 liability for donates 

by reiser, or any defect in the tide, in ease legal stops are 
rocoootiy to perfect tho title, cu-x. -ctioa sust bo iuhen by the 
caller roLtptly at his own expense, dierov->on the sine herein 
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tended far t)i -j period necessary f r such pronpt motion* 

louts, Taxes, ater .eat, «asur. nee .'aid Inv-re t on existing enoua- 
hrsuco end Gpom inr -l^rros aro to bo adjusted to the date of 
transfer# 11-x.os, goaorrj. -pecii.l, are to bo adjustod according 
to the certificate of taxes issued by the f'clleotor of Ivjxcs of 
the District of loin, bin, excopl that &&3Caoe.ents f-r i&r-rov anon te 
ooaplofcoa prior to the da c hereof, whether eccoexoent therefor 
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cede therefor nt the tir.o of tr r.cfor* 


SxKBinatlon cf title, tax certificate, conveyancing, notary foo 
and Charge for r<vardiu' the dead are to be at the cost of the 
purchaser; provided, however, t-v. t if upon ox&olnntloc. tho titlo 
Should b* found defect ire the tveilor hereby a.jroes to puy the 
cost of the oxu:3in«ticn of the title. Tho cellar nyroo© to nay 
for the hovosu© 1 insips oa the Good# 

Vi thin Thirty (dO} Days frou tho dr. to of acceptance hereof by the 
owner, cr as s; an thereafter os a report oj: the title c.n bo oe- 
cured, if promptly cruo rod, the sol lor usd purchaser sro required 
ane agroo to rsalc* full so-tlcixuxt in accordance*, wit: tho terns 
hereof# If the purchr.c-.r rxuill fail eo to do, the deposit herein 
provided for racy bo. forfeitod nfc the optica of the seller, ir. which 
event the purchaser shall bo relieved fron furth- r liability here¬ 
under , or without forfeit in;; the ouid dopocit tho sclior ucy avail 
hinsoif of any io^al or equitable rifhta* v.ldch ho tiay have uarlor 
this contract# In the ©rent cf the forfeiture of the deposit, tho 
seller shall alloc tho agents ouo-half thereof ae cocpcnsatioa for 
their service to hln# 

Sottlcccont la to bo »ad© at tho office of the Ivcol llattto nad Col- 
tsnbiu Title Insurance Caaprnies, and deposit with tho fitie Coo- 
ponies of the purchase nanoy, the doed of ocnYoyunco for ox ©cut ion 
and such -ther paper© ae arc ro uirod of either party by the tems 
of this oontraot ohi'.ll bo considered good and sufficient tcucicr of 
porfomnnoe of the t rae hereof# 

iollor to exocut© tho usual r.pccial vHrntnty doou# 
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Propo Xy 4.5 soS. fiutjeot to the exist lag tcifcaaciek a-.. th* repro* 
serrations or tne sc'.Iot ts to uchodule of rents of this dote 

i 

ana tsAc cost or opera {..tag t*_nd ns&intalnlng the bui idfns for the 
you* 1552 es are rrore particularly cot forth in ttio statocont of 
$are haroto attached and nwude a per* hereof* The aellcr agrees 
to deliver the several leases, properly e.sa-.£ 3 fidj *t tho time of 




-onvoj-vjuTce. 

The sol lor guarantees that the tuxes for -ho rise- \ year or 1554^ 


*111 he at least hae Thousand Dollars ($1,000*00) uh n thove 

I 

fwjr the fiscal year of 1050 *esl if such rce'kctio;. j.c s.-:. ?a>twined 

hy bin ho vill pay to the purchaser, on demand, th-i sur. of one 

i 

Thousand Do-Liars (tl»000*o0j if at reduction is wa-te of loss than 

l 

I 

•J»e thousand Dollars (cl,00G*<X}} the seller wi .i pa|y so the pur- 


chcccr ca demand u cun oi^enoy aGCo.,5ar, r »o cover tlx-* Ji .feiticc. 

fUutt* t***X &> A~C ,< A*S .a Z^' k > " *« *-'>■'•' 

The risx of loss or'damage to said prx/pcrt.y by u/e e.- .•'.hsT c&crv 


alty until the iced of convoyisicc is recorded is ashamed b- the 


seller* 


All notices of violations of ’fuaicipal a/^ers ar ra4uIro:.'.sai»e 
noted or issued c;. nay Dcparti -.oat or tho ^istri-v „ ox Colunfeia, or 
prosecutions in any of .hr. courts of the hictriot of Ooixscbla. on 
account thereof spinet or a£f*> ctir-y tr.i property «t the auto of 
the sottlenoat of this contract ah 1 ‘ he conpliod wilt.-; by the .jai¬ 
lor and l}ic property couvoyod free thereof* ...is provision d. ll 
survive the delivery of Lbj dcou horeundor* ' I 


Die sailor agrees to :>uy i; . v.rtis ilclnorney *:* L-* ic .-'cover Co* 
his djTvats, the cou;l:;ficn us nc^rcod upon, r„ia iho ;iflc Tacjpanioa 
thrvugh which settlement is rs-.de is hereby authorised -nhl directed 
to nsho ccductioa of the aroraasid coasiseica fro 1 .; oho yroc-cds of 
the cole and to ruk.? jy.ynsnt -»:.erccf to #r-id cents* j 


, 

' fhe entire deposit — Cj »v -• c i'-eid b' the 'title isOmpuAics \*ctil 
tlonriat io rcudo hvrounder* 1 


sot* 




- ” vwv ^' -^* 

/ 'Uyie pureh-oor jp^sosontc *-h.t he has oufficient souice oa^^/Oeit 
in tFsjo l-orpo-nal Bhilai.*: As«ooi.>tioc mad xhc sv*ri-; jp^uilcljqr 
Ai«aocrr\ion, both of th; 'Ciotriet of ooluratia, to,vfiOn|ply »ith iho 
f\ torna oflXJLs contract, ::::•.. Ax l ho vrill tely jdftor the fed- 

< L\ cart; nee oftSLUi c.nlruci tho .X*.o written domad on the 


asc': - au-s-jd wiahi^f^f' f'-~rr»^lor.^nt s ovc nen-i^nod It trill 

be i>spOG3iblo^>£>r r.h- ; j f-v.^ .-r i * eohpisiJ^th the uomo of tile 
contract b<3 vicuwi, -dope- it '■rctisn^d. I nd the entire 

coatr Gir^Siiored irall rjxd void, unique i*:o seller {5H«travti,c r.oces- 
oaion to cnu'olo ih-o ■•u^hssar to Xii^odintely ta-x? tuy» &h e g 
>*Aio*pc accc «.ry to uitiidniw thece funde* 


?he princii^ls to t’.is c-vntract nutvally a£;roe s:.? t iii ef--.ll Vj 
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.Schedule of Bants. 


Apt# 

'J&ithly waXS 

Apt. .'id* AXffittAy i^t©* 



501 

$45*59 

103 

^2.50 

502 

56*50 

103 

60.00 

503 

62.50 

104 

36*50 

504 

'12*50 

106 

40.60 

505 

55*50 

10$ 

50.00 

606 

57.50 

107 

51.50 

507 

57.50 

Loe 

51.50 

3 08 

58.50 

109 

65.50 

509 

59*50 

201 

46.50 

601 

46*50 

202 

P4.S0 

60S 

66.50 

203 

02*50 

603 

62*50 

204 

56.50 

604 

42*50 

205 

51.00 

605 

55*50 

20$ 

62.50 

606 

57*50 

20? 

53*50 

607 

57*50 

ZOO 

53.50 

608 

58*50 

200 

57.50 

609 

59*50 

3d 

46*50 

701 

46.50 

302 

60*50 

702 

66*50 

303 

o2«50 

703 

62.50 

304 

40.50 

704 

42.50 

5C5 

51*00 

705 

55.00 

30$ 

55*00 

706 

57.50 

30? 

55.50 

707 

57.50 

308 

55.00 

703 

58.50 

309 

59*50 

709 

59.50 

401 

46.50 

301 

46*50 

*02 

66.50 

802 

66.50 

45o 

62*50 

803 

62.50 

404 

40*50 

694 

42.50 

403 

52.50 

805 

55.50 

406 

56.50 

805 

57.50 

407 

56.50 

80? 

57*50 

COc 

59*50 

coe 

33*60 

609 

59*50 

809 

59.50 


TOTAL i MONTHLY RH3521L 

03,917*50 



* A-NKUAl n 

1 

47,010*00 



JSsspaag^, 

fop 1932* 



Jr±.ai$Qr 

«£99G . 00 



Elgh-csan 

350.S6 



Elovatoa? Sots 

1,140.00 



Resiicr.t Ttesincor 

300.00 



ZorJL 

■» 'V.'i 

^ jV^«/ t 1 J 



Ha.uliiVT Asfcos 

123.50 



Plu.liar Ho^'ilrs 

265.97 



Electric Repairs 

Co3»94 



LcocrsvCiniT 

1,693*24 



Coats & i’c^cls 

130.00 



Disinfoctr^-.t 

60.00 



Hast, Lig^fc 6 Vo'.jor 

1,766*92 



11 soellaao uus 

c;o.w4 



* vi* O* 4<*I| 

iOV»9? 



Gas 

■% r. -*n 
j*v • • y 



AdTO?tic5JV: 

■ * • ^ • /# 

*>•»'*: «Oo 



Xnsnranoc 

15o.29 



Gtoior Repairs 

48.52 



SSfiptgerti.tio.'i Repairs 

273.62 



fete? Rests, elevator isspe 

Colons.** 855.98 



TCTaI 

11.099.58 



CeacrrJL Tazos i.*or 1333 

> 7 r IV 

-V « « V* 



20BA1 

£15.724.23 
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binding upon their respective heirs, executors, administrators or 

assigns* 

i 

This contract, made in triplicate, when ratified by the seller con* 
tains the final and entire agreement between the parties hereto 
and they shall not be bound by any terms, conditions, statements 
or representations, oral or written, not herein contained* 
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i 

i 

33 And thereupon the witness further staged that in 
the week prior to the first contract they got signed 

by Crisp, on Friday night, a couple of days thereafter, de¬ 
fendant said he had just cut off an operating salary $40 
per month; that at the conference on Saturday morning 
and on Saturday afternoon there was no discussion of 
prices, the only discussion was about the two clauses wit¬ 
ness mentioned; witness told defendant that the t^iree plain¬ 
tiffs were interested in the transaction; witness jind Mcln- 
erney furnished a letter agreeing to accept $5,00|0 commis¬ 
sion, at which time defendant asked if Welch \Vas in the 
deal, and thereafter “we secured Mr. Welch’s [ signature 
for him”; witness told him he did not think it \k r as neces- 

i 

sary but if he insisted on it would get it, and defendant said 
many times he would pay us three $5,000 commission if we 
got an offer for him; he said this before the offer was finally 
secured. j 

On cross-examination the said witness McKeevgr further 
testified that his first connection with the matter was some¬ 
time in February, 1933, he could not fix the time closer than 
to say it was between the first and 28th, it might nave been 
around the middle of the month, would not say as early as 
the first, if had to guess would guess the latter part of the 
month, more likely between the 15th and 28th than the first 
part, could not say nearer the 28th than the 15th, jcould not 
fix it any more definitely; the defendant told witness if he 
could find a purchaser for $40,000 cash to sell it; does not 
think anything was then said about the compensation he 
was to get, witness assumed he would pay the regular com¬ 
mission ; he did not say it would be $5,000, is absolutely cer¬ 
tain; is also certain this was in February, it was not the 
latter part of March or the middle part of April; fixes Feb¬ 
ruary because it was right after the first of Match when 
witness first talked to Welch about the deal; does pot know 
that it was before the Inauguration that he first talked to 
defendant, it might have been a week or two; knows 

34 that during February conditions were in pretty bad 
shape with the banks throughout the couptry, and 

progressing all through the month; does not kno\\ l it to be 
a fact that the defendant was out of the country fi L om Feb¬ 
ruary 16 to and including March 2d; the talk with him may 
have been in the earlier part of the month; thinks no other 


3—6493a 
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terms were suggested than $40,000 cash; defendant said he 
was working on a renewal of the trust, there was no trouble 
about it: nothing was said about tax reduction at that time, 
or about the receipts from and the expenses of operation, 
he said he would give a statement; nothing else was said in 
the wav of terms to witness’ recollection; should sav second 
talk with defendant was about three weeks after the first 


one, sometime in March when went down to defendant’s 
office to get the figures off his records; after the first talk 
with defendant the next thing witness did was to talk with 
Welch and Mclnerney about submitting the matter to Crisp, 
sometime early in March, possibly toward the 15tli; did not 
just say and did not say in direct examination that the first 


thins: witness did after defendant's first talk with him was 


to take it up with Welch and Mclnerney; talked to two or 


three clients of his own; when he talked to Welch and 


Mclnerney it was between the 5th and 14th of March, dur¬ 
ing the bank holiday; thinks Welch was the one spoken to, 
don't know whether it was in his office or at lunch one day, 
could not say; the talk with him was to suggest that he or 
they take it up with Crisp, whom witness did not know per- 
sonallv; not considered good ethics when Welch had done 


business with Crisp before that witness should go over his 
head; witness did not go to see Crisp, would have been very 
selfish for him to do so, does not conduct his business that 
way, does not recognize that one broker has the ownership 
of his customers and witness’ reason for not going to Crisp 
himself because he was a customer of Welch; Mclnerney 
must have been there when witness first spoke to Welch, 
don’t know, could not say definitely when did speak to Mc¬ 
lnerney; Welch asked for a statement about March 
35 15th, to get an actual operating expense and receipts 

statement for year 1932; had given Welch schedule 
of rents that defendant had given witness and an estimated 
item of operating expenses; told defendant what was 
wanted, he had records, regular bookkeeper ’s books in his 
office, indicating by months various operating expenses and 
a total for the vear and witness took a statement from the 


books; defendant told witness they were copied from Saul’s 
monthlv statement; witness got some of Saul's statements 
that defendant gave him, did not himself at that time get 
any statement from B. F. Saul Co. or at any time during 
these negotiations; the statement of expenses is the same 
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that has been already read, thinks there were ^ome slight 
changes made in the rent where it had been raided or low¬ 
ered $2.50, with these changes the statement tlnjt has been 
read is the one taken from defendant’s books;[thinks the 
rent schedule was one of each apartment whether rented 
or not; cannot remember when first told defendant he was 
working with Mclnerney and Welch; the first time he knew 
for sure that witness can recall is the time Welch and wit¬ 
ness went out to his house one night about the 15t]i of April; 
“we told Mr. Hessick that we had Dr. Crisp interested in 
buying the building, had him up there and he lilted it, and 
thought we could get an offer from him of $25,000”; Mcln¬ 
erney was not present, doubts if defendant had liiet him on 
this matter prior to that time; witness probably tbld defend¬ 
ant of Mclnerney but don’t recollect that did so. And there¬ 
upon the following occurred: 

Q. Well, isn’t it a common thing among you gentlemen, 
one broker and another, for you to go out ancj associate 
other brokers with you as vour associates, havihg no con- 
nection with the deal, and you then divide the commission 
when you get it; isn’t that a common thing in your business? 
A. To go out and deal with another broker? 

Q. Yes, sir. A. Yes, sir. 

36 Q. Is that all that amounted to, to bring Mr. Welch 
and Mr. Mclnerney into this transaction? A. Yes. 

Defendant first agreed to take $35,000 on April 15; no 
proposition had been made by him for a change from the 
$40,000 cash figure prior to that time, thinks the conversa¬ 
tion that night lasted a couple of hours, thinks the note 
feature came into the matter later; Welch had prior to 
that time called for and gotten the information concern¬ 
ing rentals and operating expenses, something may have 
been said about that that, night, does not recollect; should 

sav the first draft of contract was submitted to defendant 

% 

about a week later, around April 22d at defendant’s office, 
Welch was not present, the price was $35,000 cash and 
regular Board commission; asked what were the terms and 
conditions inserted therein other than those contained in 
the usual Board form of contract he said: 

A. Well, there was one clause which provided, as part 
of the $35,000, he was to take this first trust note of $3,750. 
The other clause was that he was to secure a reduction of 
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$1,000 in taxes; and the third clause that I recollect, that 
was unusual, was the agreement that he was to get a fur¬ 
ther extension of three years—in other words, six years 
altogether, on the loan; does not think it had the building 
and loan clause in it, that was in the second one; later 
Stamp suggested changes, witness thinks they were rather 
immaterial but tliev were made; the first draft of contract 
was not submitted to anvbodv, defendant said he was not 
going to agree to extend the loan for an additional three 
years, quite a few things were discussed; he said, “if we 
got this contract signed and it was satisfactory to him, 
he was only going to pay $5,000 commission because he 
had to cut his price,” that was the first time the $5,000 com¬ 
mission was mentioned, it was four or five davs or a week 
after April 15; told him could not agree to this unless the 
other bovs in the deal would agree; it is verv unusual to 
have a three year trust extended for six years, de- 
37 fendantj had volunteered that he could get that done; 

it was not an offer but a form of contract for defend¬ 
ant to approve before we got it signed, to see if it was satis¬ 
factory to him; a few days later told defendant would ac¬ 
cent the $5,000 commission, thinks this was about April 
27; we had drawn a new contract and taken it to defend¬ 
ant's house and believes Stamp was there; clause about 
property being sold subject to existing tenancies and repre¬ 
sentation as to schedule of rents and expenses or one similar 
to it was in the first draft of contract and the schedule was 
attached thereto, and it contained the tax guarantee clause, 
but the clause ‘‘The seller agrees to pay Martin Mclnernev 
and J. A. McKeever Co., his agents, the commission as 
agreed upon,” was not in it; after the April 22d agreement 
witness presented another one to defendant on April 27th; 
Stamp came over that night, were together only a very few 
minutes. Stamp said he could not do anything that night 
but would take it with him and give defendant a report 
the next day if he could get to it. And thereupon the fol¬ 
lowing occurred: 

Q. Didn’t Mr. Stamp start to read it and comment that 
it was embarrassing for him to be called in to pass upon 
a contract another broker had prepared, and didn't Mr. 
Hessick sav, “Why, Mr. McKeever is working in mv in- 
terest, and there should be no embarrassment on your 
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part,” and didn’t Mr. Stamp go through the contract and 
point out a number of objections and discuss them? A. He 
didn’t stay there. He said, “lam doing this for! you, Fred, 
but I haven’t got time to do it tonight.” 

Mr. Sullivan: Read the question. 

By Mr. Sullivan: 

Q. Will you answer the questions? A. I don’t remember 
anything about him saying it was embarrassing to him. 

Q. What complaint did he make? A. I am very positive 
lie did not sit down and discuss any on that particu- 
38 lar night. 

Q. Didn't Mr. Stamp point out that night that the 
deposit, which was in your draft at that time, was only 
$1,000 and it should be increased? A. Xo. It was the 
next night. 

Q. He didn't point that out? A. Not that night. He 
said he had company and didn’t have time to do anything 
on it that night. 

Q. Didn't he point out any objections to the guarantee 
of the list that was attached? A. Not that night, no. 

Q. Did he point out any objections to the guarantee of 
the tax reduction? A. No, sir. 

Q. Did he point out any other objections that you can 
recall? A. T just told you that night he didn’t gf> into the 
contract at all. I don’t think he even read tlnj contract 
that night. 

Q. You are sure he did not read the contract tljat night ? 

A. I am very positive he didn’t. I went back! the next 

night and Mr. Hessick had a list of the objections Mr. 

Stamp had raised- 

* 

Q. (Interposing.) Just a moment. I will get to that in 
due time. Did Mr. Stamp in your presence ever point out 
any objection to this contract, or any contract i:i connec¬ 
tion with the negotiations you have been talking about? 
A. The only thing I heard him say the next piglit was 
something about the price. 

Q. Was Mr. Stamp present the next night? A. Yes. He 
came over the next night for a few minutes but didn’t stay 
long then. 

Q. Tell us what happened the next night you were there. 
A. Mr. Hessick had a list of the changes Mr. Stam^> wanted 
to make in the contract. 
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39 Q. Yes. A. And we went over them and there 
were two or three things so small there that they 

were silly to piake, and he got Stamp to come over and he 
and Stamp agreed, and he drew a pen through those things 
right there. 

Q. Drew a pen through those things? A. Yes, sir. 

Q. In Mr. Stamp’s presence? A. Yes, sir. He also ran 
through the list of expenses and wanted to know if the 
rents were correct. 

Q. Didn't he tell him he ought not to sign a contract 
containing such a clause, that it laid him open to entirely 
too much liability? A. He said unless it was correct it 
would lay him open to liability. 

Q. Didn’t Mr. Stamp and Mr. Hessick, one or the other, 
or both of them point out to you that the difference of a 
small amount in the rent of one apartment by the month 
will be twelve times that for a year, and what a tremendous 
sum of monev that would involve the interest on, and as 
a matter of fact that was repeated two or three times? A. 
There was some discussion about that, Mr. Sullivan, but 
as I pointed out to Mr. Hessick, I said, “You furnished 
the figures. I would not have you approve the contract 
unless the figures are correct." 

Q. You told, Mr. Hessick he had furnished the figures. 
A. Yes. 

Q. Didn’t you take them off his books? A. He fur¬ 
nished the books. 

Q. You knew that the books were compiled from state¬ 
ments furnished by the Saul Company ? A. That is correct. 

40 A paper was thereupon shown to the witness which 
he said he did not think he had ever seen before, and 

it was marked for identification Defendant’s Exhibit No. 
1: one of the subjects of discussion was that the deposit 
should be increased from $1,000 to $2,500; does not think 
the holding of the deposit by the defendant or putting it in 
escrow by the title company was mentioned because thinks 
deposit was made before that with the Title Company, is not 
positive, at all events the matter of deposit was discussed 
and was in the Stamp memorandum, the subjects of guaran¬ 
teeing first trust notes and being certain of their identifica¬ 
tion as tlie notes secured on the property and having trus¬ 
tees sign separate agreement to act either for foreclosure 
or release without charge were discussed; the subject of 
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being* sure the first trust has actually been extended in 
accordance with terms of contract was verv brieflv dis- 
cussed; defendant did not give or deliver to witness the 
Stamp memorandum, but just a little slip witfi eight or 
ten items on it which witness took down, making ^lotes from 
what defendant gave him; “he was there in the Automobile 
—lie did not give me one to take away from theile—handed 
me one in the house”; thinks the subject of playing one- 
half of forfeited deposit to agents was slightly^ discussed 
but we could not agree, it was in the memorandum and is 
one of the things the defendant waived; asked if the clause 
as to selling property subject to existing tenancies and rep¬ 
resentation of seller as to schedule of rents and itemized 
costs was discussed, witness replied, “A part of it was dis¬ 
cussed. Well, I told him that I could not get this man to 
sign it unless we were willing to do this, and I paid, ‘You 
furnished the figures, and you have ample figures to see if 
tliev are correct’ ”; defendant said he knew theV were cor- 
rect. “Mr. Stamp had very little to say and Air. Hessick 
would do as he pleased; he agreed that that clause should 
stay in; Mr. Hessick said it could stay in but Mr. Stamp 

suggested that it come out.” Stamp had !verv little 
41 to sav but he remarked that it should conie out; de- 

- # i 

fendant agreed that it should stav in aftbr a brief 
discussion of it; there was no discussion that the tax guar¬ 
antee clause should go out and it was not in the Stamp 
memorandum, nor was there discussion about having defi¬ 
nite agreement as to commission to be paid and in what 
amount, nor about Welch’s name not appearing in the con¬ 
tract—that came up later; the clause permitting the seller 
to call the deal off if he could not get his monev from build- 
ing association was not mentioned in the Stamp memoran¬ 
dum, it was in the contract and the paragraph fvvas lined 
out, there was not anv mention made of that at all that 
night; did not sav lie went to defendant on Sunctav morn- 

. v . i " 

ing with a commission agreement which he refused to sign, 
did go to him Sunday morning, April 30, with such an 
agreement and asked him to sign it; the next day Welch said 
it looked like the deal was dead; on Monday night] May 1st, 
defendant called witness and wanted to know if thp contract- 
had been signed with the changes he had called for; the fol¬ 
lowing Friday at the Hamilton Hotel he said, “If |you have 
the contract I am ready to sign it”; presented St to him 
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over the telephone that night, it is the same that has been 
put in evidence as plaintiffs’ Exhibit Xo. 1, except for the 
ink insertions '“and other years,” “either payment to be 
liquidated daniages in full”, which were not there at that 
time and the clause scratched out was there, and the phrase 
“This instrument must be returned by three P. M., May 
8th, 1933” was inserted later; there was nothing in it to 
the effect that it must be returned bv 4:00 P. M. Mav 6; that 
was not written in the contract but Welch explained that 
he would have to return the contract if it was not signed 
by four o’clock; met him at defendant’s office Saturday 
morning, and met again at 2:00 o'clock that afternoon, 
when defendant said he had talked to Behrend who was 
busy and who objected to building and loan association 
clause, also to the tax reduction clause saying it should 
be limited to one year. And thereupon the following oc¬ 
curred : 

42 Q. Was there anything said about a guaranty of 

receipts and expenses? A. Nothing whatsoever at 
the time of the conference; no, sir. 

Q. Didn’t Mr. Welch or some one or more of you gentle¬ 
men tell Mr. Hessick in the morning and also again in the 
afternoon that a change in the contract could not be made, 
and that it had to be signed as it stood? A. He didn't sav 
it exactly in those words. We told him this, when Crisp 
sent us an offer and we came back with changes in it—he 
had frequently torn the contract up and we did not want 
that to happen in this case, and we thought since those 
changes were not material—we thought it was not worth 
while taking the chance and that we thought that he should 
sign it as it was there, and he said that he could not do 
that, and he said he thought if Mr. Behrend had time to 
think about it he-(interrupted) 

Q. When four o'clock came on Saturday, May the 6th, 
what happened ? A. Mr. Welch picked up the telephone and 
tried to call Dr. Crisp, and he was out and he could not 
get him. 

Q. Had not Mr. Welch told Mr. Hessick before that, that 
at four o'clock the contract would be signed or the deal 
was off? A. Xo, sir. He said in so far as Dr. Crisp; he 
did say Dr. Crisp would be out of the deal by four o’clock. 
He said the contract would not be binding on Dr. Crisp 
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after four o’clock, and he tried to get Mr. Hes 
it before that. 

Q. And when the meeting broke up at four o'clock, was 
it not stated the deal is now off so far as Dr. Ctisp is con¬ 
cerned? A. He could not speak for Dr. Crisp; tjy the term 

of the offer it was off bv four o’clock? 

•/ 

Q. It was? A. Yes, but when the meeting br^ke up Mr. 
Hessick wanted Mr. Welch to come back aM tried to 

43 bet him twenty dollars that he could do it. 

Further, on cross-examination, the witness McKeever 
said that he left the contracts at defendant’s house about 
1:00 or 2:00 o’clock on Sundav, Mav 7; defendant returned 
them between 4:00 and 5:00 that dav; does not I remember 

v 7 

whether they were in a sealed envelope or not cj>r whether 
the envelope was still sealed when he returned tjiem. 

And thereupon the following occurred: 

Q. The contracts spoken of in the lunch room were those 
that he would sign if the change was made? Were you pres¬ 
ent on that occasion? A. No, sir, but he told me that a few 
minutes before Mr. Welch came in—he says, “I am pre¬ 
pared to sign the contracts, when you get those contracts 
fixed". 

Q. With the changes in them? A. No, sir, the changes 
had already been made that Mr. Stamp wanted i|a there. 

Q. When were the changes made in ink which |ire shown 
here—when were those changes made? A. They \}~ere made 
Saturday night. 

Q. Saturday night? A. Yes, sir. 

Q. And you had broken up at four o’clock Sunday after¬ 
noon? A. Before Mr. Hessick agreed- 

Q. That is not the question—aside from this question 
when was the change in ink made as appears here? A. That 

Saturdav afternoon of the conference. 

* 

Q. It had not been brought up at any time before that? 
A. No, sir. 

Q. When had the contract, as you now hold it, without 
those changes, as being agreed to by Mr. Hessick|-. A. 

He handed me the contract back Sunday | morning 

44 at his house after he had Mr. Behrend loo]v it over. 

Q. When was that? A. Sunday morning, April 
the 30th. I 


ick to sign 
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Q. And that was the first time the terms were definitely 
fixed was it? A. Yes, sir. 

Q. Mr. McKeever, can you tell us the difference in the 
contract in evidence before any changes were made in it, 

and the contract which Mr. Stamp- A. Well, there was 

the question of deposit there, and that was changed. 

Q. Anything else? A. There was some writing—slight 
changes in writing—I do not remember the exact wording. 

Q. What were the changes? A. I know that did not come 
up until Sunday morning, but there were some slight 
changes in there. 

Mr. Sherier, have you gentlemen a copy of the approved 
contract ? 

A. I cannot tell you just what the changes were. 

Q. You cannot tell us just what the changes were? A. 
Xo, sir; only one or two changes and left the rest of the 
contract in there. 


And on re-direct examination the witness McKeever tes¬ 
tified that right after Hessick offered to pay the witness 
$250, Hessick asked if witness thought he would be able to 
go back and get the changes made, to which witness replied 
he did not know-—the others knew Crisp better than witness 
and they were going back and try and he hoped they would 
succeed; Hessick asked witness to agree to commission of 
$5,000 and witness said he would have to confer with Mc- 
Inerney and Welch. He did confer with them and reported 
back to Hessick that they consented—‘‘if we could get the 
contract signed we would take a five thousand dollar 
45 commission ’ ’; and the following occurred: 


Q. There was some question raised at one point about 
Mr. Welch's name not being named—who raised that? A. 
Mr. Hessick. 

Q. Why did he do that? A. He was in the deal and he 
thought evervone should sign it. 

Mr. Sullivan: I object to that. 1 did not ask him any¬ 
thing about that on cross-examination. 

The Court: I will allow him to answer it, if he thinks that 
he has not answered it, and if he has already answered it 
it will not do any harm to answer it again. 

Mr. Sherier: What did he say about that? A. He said 
that he wanted Mr. Welch to sign it. 
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Q. Did he give any reasons for it? A. He siid that he 
was acting as agent in the deal, and he ought \o sign the 
commission agreement. 

Q. Along with the other two? A. Yes, sir. 


Q. Did he at that time ask the letter to be signed by the 
three of you? A. Yes, sir. 

By Harry S. Welch, Jr.: 

That he has been engaged in the real estate business off 
and on for about ten years, knows the defendant; in the 
early part of 1933 McKeever came to witness ai|d as a re¬ 
sult thereof witness approached Dr. Crisp w 7 ho shewed some 
interest in the Rhode Island Avenue property ]3ut not at 
the price of $40,000 for the equity; discussed t|he matter 
with Crisp on a number of occasions and he requested cer¬ 
tain statements of the earnings of the building; witness 
called at defendant’s house v r ith McKeever and|explained 
to defendant “that I did not think we could get $40,000, 
and after a lot of discussion I told him Crisp had said he 
would give $25,000”; there v T as a great deal of talk 
46 that night about the operation of the building and 
whether or not the earnings were enough to pay the 
fixed charges; defendant said the operation wohld be re¬ 
duced because the taxes for the next year would) be $1,000 
less; told defendant Crisp also had grave dojibt as to 
whether he could pay the first trust vrhen it came due and 
defendant suggested there would be no difficulty jin renew¬ 
ing the trust not only for three but for six yearjs. “I do 


not believe that he would definitely say he would! take less 
than $40,000, and I told him I did not think I could get more 
than $25,000; he suggested I try to get $35,000, and he ex¬ 
plained at that time that $25,000 would scarcely net any¬ 
thing because the commission amounted to about $6,700 in 
itself”; witness talked to Crisp again and finally drafted a 
contract at $35,000 for the equity, $3,750 of which v~as to 
be represented by a first trust note that Crisp ow-jied; con- 
tract guaranteed the reducing of taxes and provided for 
extension of the loan for six years, “and that contract w T as 
given to Mr. McKeever to be submitted to Mr. Hqssick be¬ 
cause there were unusual clauses in the contract,’f namely, 
those guaranteeing reduction of taxes, and providing for 
release from the contract if Crisp should be unable to ob¬ 
tain his money from the building association; this was 
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shortly after the bank holiday; the contract was returned 
to witness and fie found it necessary to re-draw it, omitting 
the extension of the loan, reducing the period from six to 
three years; talked with Crisp and he finally agreed to take 
the property on that basis; thinks re-drafted contract was 
given to McKeever to submit to defendant and was re¬ 
turned to witness with a typewritten memorandum of sug¬ 
gested changes by Stamp; does not recollect what all of 
them were because memorandum was very brief, they were 
not connected up at all; again re-drafted the contract, in¬ 
creasing the deposit from $1,000 to $2,500 and changing 
certain phraseology; took one of them to Crisp and gave 
the other three to McKeever did not change the terms 
of the contract; urged Crisp to sign, he did not do 
47 so, he made no objection but made one stipulation, 
would not sign until he conferred with his financial 
adviser; went back to see him the next dav and the financial 
adviser had told him not to sign; that was on Saturday; the 


following Mondav McKeever brought the contracts back 
with two penciljnotations; witness told him thought it was 
useless to make the changes, thought the deal was gone; 
saw Crisp several times after that and could not revive his 
interest, also saw defendant several times and each time 
he would ask if witness had the contracts signed and urged 
witness to get them signed; on the Friday following met 
McKeever at the coffee shop at the Hamilton Hotel: he 
asked if 1 did not think it advisable to trv once more, told 
him no, had seen Crisp the night before and he had said not 
to mention it any more, that he was tired of fooling with it, 
that it had been going on for two months and took up so 
much of his time; defendant was in the rear of the dining 
room and beckoned to witness, asked if witness had the 
contracts signed, told him thought the deal was off: defend¬ 
ant said, “Well, I will make the deal today, I am in the 
humor to sell something,” discussed it further and ex¬ 
plained to him about the reversal of the previous week 
when his adviser had told Crisp flatly not to buy: “I told 
him some of the changes had been so ridiculous that I did 
not feel it would help the deal any.” I said, “The last 
draft submitted to you changes the word ‘represents’ to 
‘guarantees’ in a couple of paragraphs, and then later 
changes ‘guarantees’ to ‘represents’, when anybody can see 
thev are the same, thev meant the same thing”; and he 

^ 7 % C_’ 7 
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agreed with that, and said, “If you get the contract I will 
accept it the day that you bring it to me or I wjll pay you 
a commission”; I said, “Why won’t you give jus a letter 
that we have been asking for to that effect?’’I He said, 
“Well, it wasn’t necessary; his word was as g'ood as his 
bond; that I knew him; that he had been in business a long¬ 
time, ” and as witness left defendant he said, “po get the 
contract and I will take it”; witness left anjl went to 
Crisp who signed the contract and gave a| check for 
48 the deposit with some instructions; went to Mc- 
Keever’s house that night; could not get|defendant 
on the telephone but about 10:30 McKeever called witness 
at his home and said he had gotten defendant and will have 
to see him in the morning; witness told McKeever the 
agreement was that defendant was to accept the contract 
the dav it was signed; McKeever, Mclnernev aikl witness 
went to defendant’s office the next morning and presented 
the contracts; he said he would take them up to Behrend, 
witness said he could not let him take them to Behrend, 
they were given to witness with the understanding and on 
his promise that defendant would sign them apd witness 
would return them, they were not to leave witness’ posses¬ 
sion until that was accomplished, and that they 4 r ere to be 
returned by four o’clock today; Crisp was told that defend¬ 
ant had told witness that defendant would accept | this form 
of contract; defendant said he did not think he jvas being- 
treated fairly, there should be more trust placefl in him; 
the contracts were copied so that he might tak^ them to 
Behrend with the understanding that he would niieet us at 
2:00 o’clock in our office; he came in at that time and said 
it had been impossible to get a final decision from Behrend, 
he was very busy and had onlv glanced at the contract 
casually, there was one clause he had some doubt about and 
thought possibly it might be changed, the wording might be 
misunderstood, the clause referring to the reduction in 
taxes. “We argued with him and urged him to sign the 
contract. We said that is what he had told us to get and 
we had gotten it and we didn’t feel that any risk should 
be taken by attempting to change them or asking the pur¬ 
chaser to change them because he had been assured Mr. 
Hessick would accept it”; conference lasted for two hours 
or more, during which defendant said, “If thesb clauses 
were out of it I would sign it; if Mr. Behrend goes! over it I 
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will sign it anyhow”; we had been arguing that the tax 
clause could not be misconstrued and he agreed to that 
and said that maybe Mr. Behrend would see it the 
49 same way; several times he asked me to call Dr. 

Crisp up and I told him I did not think I should. 
Finally, at four o'clock, or toward the option to withdraw, 
or the time had come for it, why, I did call him up and I 
could not get him. Defendant brought up the question 
whether the building association clause should remain; 
when we left the office witness was to go back and get the 
contracts changed modifying or rephrasing the tax clause 
so as to limit the guarantee to the year 1934, provide that 
the payment of $1,000 was to be liquidated damages in full. 
“I had told him in the conference that was immaterial, that 
Dr. Crisp never understood anything different, but I did 
not think much about having the building association clause 


changed”; witness left to get those changes made and to 
have the time limit extended until 11:00 o'clock that night; 
that is what defendant wanted, defendant said many times 
if they were made he would sign right then, there would 
not be anything to it, no use arguing about it, and as we 
left the building defendant asked me to see if I could get 
the time changed until 11:00 o’clock Mondav morning. “I 

c? % o 


went to Dr. Crisp and urged the tax clause as it was wanted 
and to strike the building association clause out of the con¬ 
tract”; the initials in margin of plaintiff’s Exhibit 1 were 
written by Crisp as well as the writing at the foot of the 
exhibit; witness called defendant several times, finally got 
him on the phone and told him I wanted to come right up 
and get him to sign, that the Doctor had made the changes 
lie had requested and witness could see no reason for delay¬ 
ing it further, [everything had been done that he asked, and 
defendant said he wanted to talk to Behrend, said he would 
call witness back in about ten minutes; he did call witness 
at Dr. Crisp’s office and said could not do anything that 
night, Behrend had some guests and will have to let it go 
over until Mondav morning; witness told defendant he did 
not want to let!it go over, agreement was that he would sign 


the contracts the day they were presented or would pay com¬ 
mission, and he said he could not do anything about it 
50 that night, the title company was closed, and Monday 
morning is just as good as tonight—“I am not going 
to sign the contract until Mr. Behrend has had an oppor¬ 
tunity to look at the paper”; witness said defendant had 


45 


M. MCINERNEY, H. S. WELCH, JR. AND J. A. MCKEENER. 

j 

given witness his word that he would sign the contracts the 
day the witness got them. Defendant said he Wouldn’t do 
it then, and that if he owed us anything he woijld pay us; 
said he had company and would see witness Monday morn¬ 
ing; witness then told Crisp he could not do anything about 
it that night, and he wrote upon the contract^ that they 
must be returned by 3:00 P. M. May 8; witness (jlid not tell 
Crisp before the latter wrote the memorandum! extending 
the time that defendant had requested such extension; wit¬ 
ness went to McKeever’s house the following djiy and the 
two of them went to defendant’s house, left the contracts 
with McKeever; later in the day he gave them back to 
witness and said could not do anything until the next 
morning when we again went to defendant’s offjice and he 
said he was not going to talk about it any m^re unless 
everything which had been said was forgotten, this would 
have to be a fresh start; that was the first thini; that was 
said; and witness said we would not consent tc| that; de¬ 
fendant then said to let him have the contracts' and have 
Behrend approve them and it will be all right, ajid witness 
told him he did not think he should allow anybody to ap¬ 
prove them, he had agreed to it and expected him to sign 
it; that witness did not make manv deals but when he did 
make them he usually collected the commission, and de¬ 
fendant asked if witness meant he was going t^> sue and 
witness replied, if necessary; “so we tried to calm that 
down, I suppose, and we talked for half an hour more and 
finally I left the contracts with Mr. Hessick, and^ as I was 
going out the door, he called me back and said, INow, you 
understand, Harry, this is a new start.’ I said, j‘I don’t.’ 
He said, ‘I don’t do business with you, then’; aijd handed 
the contracts back.” Later that day we sent the j contracts 
down to his office and left them with a lettbr stating 
51 that Crisp was ready, willing and able to pejrform the 
contract which embodied the terms and conditions the 
defendant had advised us he would be willing to aiccept and 
therefore tender was again made of Crisp’s off<^r, accom¬ 
panied by his check for the deposit of $2,500, a^d in the 
event of the refusal to accept the offer would expect pay¬ 
ment of the commission agreed upon, the letter being signed 
by the three plaintiffs. 

On cross-examination, the witness Welch further said 
that McKeever first spoke to him about getting a purchaser 
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in connection with the transaction during the month of 
Februarv, woiild sav between the 15th and 28th; to the best 
of witness' recollection it was before inauguration; Mc- 
Keever told witness what the price was “and told me that 
he considered it a bargain,” at $40,000 for the equity; did 
not. discuss the commission; cannot figure the time anv 
more definitely than between Februarv 15th and inaugura- 
tion, it may have been after the inauguration, the only way 
can fix the time is to go back from May 5 and to the best of 
recollection it was more than two months; about two weeks 
after McKeever called property to witness’ attention he 
first asked him for a statement, imagines this was about 
inauguration and somewhere between then and the middle 
of March; had talked to Crisp before that; McKeever gave 
witness statement at the time he first spoke to witness, what 
witness would call the usual selling statement, not an accu- 

d 7 


rate estimate, covered itemized list of various rentals and 


to best of recollection it stated that it was an estimate of 


operating expenses; the time came when witness received a 
more satisfactory statement, it was more complete, had 
more items of operation, McKeever said he got that from 
the books; to best of recollection McKeever furnished two 


complete statements and gave some changes in the last one, 
various memorandums, showed witness some of Saul Com¬ 


pany’s monthly rental statements of the building, would 
say got second complete statement a little more than two 
weeks after the preliminary statement, perhaps be- 
52 tween the first and middle of March or the middle of 


February to the middle of March, don't know; can¬ 
not give the date when he told defendant that Crisp would 
give $25,000, it was sometime after he received statement 
that he felt was satisfactory, don’t know when received that 
statement, don’t know whether it was between the 1st and 


15th of March, could not tell when it was, don’t know 
whether it was February or March; in those days everyone 
was very much excited, the banks were closing at the time 
McKeever took the matter up with witness, thinks some of 
them had closed before that; it was a week, maybe more, 
mavbe less, after received the satisfactory statement that 
he told defendant that Crisp would give $25,000, it may 
have been in April but does not believe so; asked for his 
best recollection he replied, “I could not say”; defendant 
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was urging us to get him an offer of $40,000 
would not accept $25,000. 

And thereupon the following occurred: 

Q. What did you say? A. I said that is all I could get 
Dr. Crisp to say he would give him, and at that time I told 
him I did not think he had anv more monev. 

Q. Did you tell him you did not think he had any more 
money, or that he did not have any more money? A. Well, 
I imagine I told him I did not think he had any more money. 

Q. Didn’t you tell him that Dr. Crisp said, “I don’t have 
any more and I could not raise any more”? A. I may have. 

That was the first time witness had met defendant in con¬ 
nection with the deal, used to see him two or thtee times a 
week or maybe more and there were a lot of casual remarks 
made about, everything; may have told him that! McKeever 
had told me of his desire to sell the building, b^it this was 
the first serious discussion had with him; if the bank holi- 
dav terminated on March 14th this discussion with 
53 defendant was after that, imagines about two weeks; 

was not trying to sell anybody any real estate during 
the bank holiday; before that conference ended! defendant 
suggested that witness try to get $35,000, don ft mean he 
definitely said he would take that; imagines prepared first 
draft of contract about week after talked to defendant, it 
may have been two or three days, could not tellj believes it 
was returned the same day or the next day and! destroyed 
by witness; the first draft had $1,000 deposit and tome of the 
clauses describing the note might be a little morO elaborate 
and longer, it had no reference to the extension of the first 
trust loan, that was in the first one; does not believe there 
were any other changes between the first and second drafts 
of contract; believes the clause about property [being sold 
subject to existing tenancies and representations as to 
schedules of rents and operating costs or a clause substan¬ 
tial^ the same as a similar clause was in the firit contract 
* 

and that the schedules were attached; gave first draft of 
contract to McKeever to take to defendant ‘ 4 because it con¬ 
tained unusual clauses”, otherwise thinks wbuld have 
gotten Crisp to sign first; the unusual clauses were those 
with respect to the reduction of taxes, giving Crisp the 
right to withdraw if he could not get his money |out of the 

4—6493a 


he said he 
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building association, believes they were the only unusual 
ones; does not think the clause about schedules of rents and 
operating costs is unusual; the witness has not sold many 
apartment houses in his experience, such a clause was in 
the subsequent contract of sale of the Longfellow Apart¬ 
ment House to Crisp, “he insisted it be in there”; witness 
has had offers: containing such a clause which were not ac¬ 
cepted, and the Longfellow’ sale is the only one that w’as 
completed wdiich contained such a clause in witness’ ten 
years experience; it w’as inserted in that case “in the in¬ 
terests of making the deal”; witness w’as acting for the 
seller in putting it in, it w’as inserted at the demand of the 
purchaser; the second draft w’as prepared a few’ days after 
the first one w’as returned, after witness had gotten Crisp to 
intimate that the extension of the loan was not neces- 
54 sary; guesses that would be somewdiere in the neigh¬ 
borhood of April 5; the extension of the loan w’as a 
substantial difference between the second draft and the con¬ 


tracts which have been put in evidence; as witness recalls 
the clause concerning the rentals and operating expenses 


w’as in the second draft substantiallv if not exactlv as in the 


final draft; the second draft w’as returned around the 10th 


of April and destroyed by the w’itness, in the meantime had 

seen defendant many times casuallv and had discussed the 

* 

matter with him casually on the street; he may have been in 
the office, “simply discussed it, argued the matter, I sup¬ 
pose you w’ould call it, trying to point out to him w’hat Dr. 
Crisp w’as insisting upon and w’hy he w’as insisting upon 
it”; this second draft w’as returned about April 10 w’ith a 
memorandum of changes, suggestions that McKeever said 
Stamp had made; McKeever gave w’itness the memoran¬ 
dum, don't know’ whether he said definitely from whom he 
had gotten it but he said these wrere some changes Stamp 
and defendant wanted. Defendant's Exhibit No. 1 for iden¬ 


tification w’as thereupon sliowm to the w’itness; he said he 
had never seen it before except in the hands of defendant’s 
counsel at the trial table; that it w’as a great deal longer 
than the memorandum which McKeever said Stamp had 
supplied. And thereupon the following occurred: 


Q. Read it over and point out any differences that occur 
to you; tell us which items were in that memorandum and 
w’hich w’ere not. A. As nearly as I can remember, Mr. Sul¬ 
livan, the memorandum I got had only a few’ w’ords. For 
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instance, it started off with “Deposit”, and Mr^ McKeever 
would tell us what that meant. He told me he wanted the 
deposit increased. “Guarantee first trust notes and have 
them identified”; and we discussed that. I don’t recall 
exactly what was in it, but it was very brief. Ij told him I 
could not have the notes identified because they }md been in 

existence for some time. I told him I never- 

Q. We are not concerned with that, but we are con- 
55 cerned with this. A. Well, that item was discussed. 

I know the memorandum was very short. I don’t 
think there was anything in it about “Be sure the first trust 
has been extended.” I don’t think there was anything on 
there about “All Frigidaires and equipment”. I don’t 
think there was anything on there about “in the event of 
forfeiture of deposit.” There was a memorandum there to 
be sure and verify the operating expenses of tli^ building, 
or to that effect; I don’t know how it was expressed. There 
was a memorandum there to look about the commission. 
As I recall it, there was some reference to the bqilding as¬ 
sociation clause and some reference to the revenue stamps. 

Q. And was there a memorandum there about eliminating 
the clause concerning the receipts and the operating ex¬ 
penses of the building? A. Yes, sir. I recall it said to 
verify that. 

Q. That is the best answer you could give to that? A. 
Yes, sir. j 

Q. As you recall it. A. Yes, sir. j 

The third draft of contract did not fix the commission 
question though it had been raised, because in those days 
$5,000 was a lot of money and the purchaser wcjmld have 
probably objected, “If you have had any experience in sell¬ 
ing real estate you will surely find they want paf't of it”; 
would probably object “because he thought we didn’t earn 
our money”; the purchaser was not paying commission to 
any of the brokers in this case; does not know why pur¬ 
chasers object but they invariably do; Crisp asked about the 
commission in this case, did not say he ought to g£t part of 
it; asked about it later, witness told him what the amount 
was; “he didn’t raise any question because we had never 
gotten it”, the deal was off before he mentioned it; Crisp 
did not sign the third draft at first, said he would do so 
until he conferred with his financial adviser, whonji witness 
met the following day, Saturday, April 29; when (prisp did 
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finally sign he gave no reason for ignoring the ad- 
56 vice; when McKeever brought the third draft of con¬ 
tract back on Monday, May 1st, it had two pencil 
notations; witness told him he thought the deal was gone 
because of the advice; on the following Friday, May 5, wit¬ 
ness saw defendant in the coffee shop of the Hamilton Hotel 
and had a conversation with him; the night before Crisp 
told witness not to mention the deal to him any more; that 
would be on Thursday, May 4, and the following afternoon, 
Friday, the 5th, Crisp signed the contract; at the coffee 
shop conference that day defendant told witness to go out 
and get the contract signed, he was in a humor to make the 
deal and wanted to sell and if witness got the contract he 
would accept it the same day and pay a commission; he said 
he would not give me anv letter because his word was as 
good as his bond; did not say anything about what was to 
be in the contract. And thereupon the following occurred: 


Q. Did he sa\i, ‘‘If you got the contract with the changes 
he had proposed”? A. Xot at all. He may have said that. 
That is when we discussed these “guarantees” and “rep¬ 
resents”. 

Q. Did you discuss the “guarantees” and “represents”? 
A. Yes, sir. 

Q. Is that the only thing you did discuss? A. We dis¬ 
cussed the probability of getting the contract signed? 

Q. You told him on that occasion some of the changes 
were ridiculous? A. Yes, sir. 

Q. Were there any others referred to as ridiculous, ex¬ 
cept “guarantees” and “represents”? A. They were the 
onlv changes before me at that time. 

Q. Thev were the onlv ones. At all events vou did say 
thev were ridiculous? A. Yes, sir. 


He said I will accept the contract the day you present it 
to me, and I will pay you a commission. The matter 
57 of $5,000 commission came up after the first draft 
and before Stamp was called in; does not think it 
came up when defendant first proposed that witness try 
to get $35,000, does not recall that it did; after getting the 
contract signed on Friday, May 5, with the $2,500 check for 
deposit, witness went to McKeever's house that night; could 
not get defendant on the telephone, went to his office next 
morning about ten o’clock, Melnerney, McKeever, defend- 
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ant and witness present, refused to let contract signed 

58 by Crisp get out of witness’ possession [because he 

had promised Crisp he would not and that lit would be 

returned signed or unsigned at four o’clock in the after¬ 
noon; Crisp gave no reason that witness knows of for not 
wanting the contract to get out of witness’ possession; let 
defendant’s office force make a copy which defendant said 
he wanted to show to Behrend; defendant said lie was not 
being treated fairly, that he should be allowed to take the 
contracts, cannot remember his exact words but to the ef¬ 
fect that he was not trusted; he said a great deal, about not 
being allowed to take the contracts; witness did ijot think it 
was an unreasonable demand even though he had promised 
to sign them. And thereupon the following occurred: 

Q. Did he say what he wanted to do with them? A. He 
said he wanted to go up and consult Mr. Behrend. 

Q. And have Mr. Behrend approve or disapprove of 
them? A. I don’t know as he used those exact words. 

Q. Didn’t you, in your direct examination, sap that and 
follow it up with the further statement that you told him he 
had already agreed to sign the contract and that you were 
not going to leave them? A. That was Mondap, Mr. Sul¬ 
livan. You are talking about Saturday. 

Q. It was on Monday you said that? A. Yes, sir. 

Q. There had been no change in what he had undertaken 
to do on Monday and what he had undertaken to (lo on Sat- 
urdav, had there? A. Yes, sir. 

Q. What was the change? A. Dr. Crisp had consented to 
allow me to take- 

A. You don’t follow me. My question was if [there was 
not anv change in what Mr. Hessick had undertaken to do; 

1 W 

in other words, Mr. Hessick, according to you, agreed 

59 on Friday to sign the contract? A. Yes, sijr. 

Q. That was the same situation which ^xisted on 
Friday, Saturday, Sunday and Monday? A. Yesj, sir. 

Q. Then, why was it you told him on Monday you would 
not allow him to take the contract to anybody to be ap¬ 
proved? A. I told him on Saturday. 

Q. Sir? A. I told him on Saturday. 

Q. Didn’t you tell us about three minutes ago that you 
didn’t tell him that on Saturday? 

Mr. Sherier: No. I 

A. No. 
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Mr. Sullivan: You are not on the witness stand. I object 
to this interruption. 

Mr. Sherier: And you ought not to be allowed to argue 
with the witness. 

Mr. Sullivan: The record will show what he said, and the 
jury will remember it. 

The Witness: Well, let us read what I said. Let us go 
back and read it. 

The Court r Well, if the witness wants the record read. 
I think he would like to have it read. 

(The pending questions and answers were read by the 
reporter.) 

A. I don't think we are understanding each other. 

The Court: Well, you were asked if you did not say in 

this court room a few minutes ago you did not tell him on 

Saturdav that lie could take the contract and have anv- 
•/ » 

body approve it. 

The Witness: I never told him that. I stated I didn’t 
tell him that. That is how it was read to me. I don’t 
60 know. That is what I understood, at anv rate. 

Does not think there was anv discussion on Saturdav 
morning about anv clause in the contract: Saturdav after- 
noon there was quite a bit about the tax and the building as¬ 
sociation clauses; on direct examination did not testifv that 
the tax clause was the only one then discussed, and if did so 

testifv on direct examination he was mistaken. And there- 
% 

upon the following occurred: 

Q. And was it on Saturday afternoon that Mr. Hessick 
said if these clauses are out I will sign? A. Yes, sir. 

Q. What clause was he referring to then? A. I suppose 
he was- 

Q. Xo, not what you suppose; what he was speaking 
about. A. Why, I know what he was referring to. He said, 
“If these clauses were out.” I supposed he was referring 
to the clauses we were discussing. 

Q. Of course, the clauses you were discussing were just 
those two? A. Yes, sir. 

Q. There had been no discussion at any time on Satur¬ 
day of the guarantee of receipts, rentals and operating ex¬ 
penses? A. Yes, sir; there had been. 

Q. There had been? A. Yes. 
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Q. Then, wasn’t that clause one of the clauses he men¬ 
tioned? A. That, compared to the discussion! about the 
other clauses, was so minor we just passed ove|r that. It 
was his own statement and he agreed that it wks correct, 
and if he agreed it could not do any harm. 

Q. Now, just tell us when that discussion took! place? 

The Court: Now, Mr. Sullivan, he has said h^lf a dozen 
times that it was on Saturday. 

Mr. Sullivan: I want to show whether it was 
61 Saturday morning or Saturday afternoon!. 

The Witness: Saturday afternoon. 

* 

Bv Mr. Sullivan: I 

* 

Q. What was the discussion? A. Just what I have told 
vou. l 

Q. Just tell us what was said at that time. 

The Court: You need not go over that again. 

Mr. Sullivan: He has not told it all. He has not said a 
word that Mr. Hessick stated, but he said that he said these 
were so minor that he did not treat them with ally import¬ 
ance. 

The Court: All right; go ahead and tell us whaj was said. 

A. Well, Mr. Hessick said at that time—there!was some 
joking light talk about it, and he said at that time, “The 
next deal I make I am going to get you to draw tl^e contract 
for me.” He said, “I never saw a contract that tied the 
seller up so as this one does,” and he said, “You see, this 
statement should not be in here.” I told him, “If the state¬ 
ment is correct it cannot possibly hurt you. You know it is 
correct. It was taken right off vour books. If kou made 
the statement in good faith, it cannot hurt you.” 

Q. And that was all that was said? A. There may have 
been more said, something more. 

Q. Don’t you know, as a practical man, that making guar¬ 
antees in good faith do not protect you if the guarantee is 
not accurate? A. This is what I told him, “You know it is 
correct; it is a statement of expenses for the laqt year, to 
know what was going on. ’ ’ 

Mr. Sullivan: Will you read the question? 

(The pending question was read by the reporter.) 

Mr. Sherier: That calls for a legal opinion. 
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The Court: He need not answer that. It calls for a ques¬ 
tion of law. 

Mr. Sullivan: Will you give me an exception? 

The Court: Yes, sir. 

And thereupon the defendant noted an exception 

62 to the ruling of the Court which was bv the Court 

V—7 m/ 

allowed and duly entered upon its minutes. 

Defendant did not say at that time that they were Saul’s 
figures and not his and that witness was at perfect liberty 
to make am* verification at Saul’s office; he never said that 
to witness. And thereupon the following occurred: 

Q. At the breaking up of the conference, or meeting, of 
Saturday afternoon, May 6th—that broke up at what time, 
four o’clock? A. Xo, it was after four. 

Q. After four o’clock? A. Between four and five. 

Q. And according to Dr. Crisp’s instructions, at that 
time his offer was at an end, was it? A. He had the right 
to call it off. 

Q. Was or was not Dr. Crisp’s offer terminated at four 
o’clock by his instructions to you? A. I couldn’t tell you 
that, Mr. Sullivan. 

Q. Did vou so inform Mr. Hessick at the meeting? A. 
I think that. I did. 

O. But vou don’t know whether vou correctlv informed 

V •' %> % 

him, is that what you mean? A. I told him that the Doctor 
had said it would be off. I don’t know. I am not a lawyer. 

On re-direct examination, the witness Welch further tes¬ 
tified that in the Saturdav afternoon conference defendant 

•/ 

did not insist that the provisions with respect to the sched¬ 
ule of rents and expenses go out of the contract; the final 
draft of the contract was submitted to the defendant be¬ 
fore it was signed by Dr. Crisp to be sure that the defend¬ 
ant understood all the terms thereof because tliev were un- 
usual in contracts up to that time. Witness told the defend¬ 
ant that Dr. Crisp had raised this question and had de¬ 
manded this, and in order that evervbodv would 

63 understand, the contract was put in writing. When 
asked about the discussion at defendant’s house with 

respect to the letter concerning the commission, and if that 
was one of the things suggested by Stamp, the witness re¬ 
plied that it was; and that McKeever told witness it was 
necessary to send a letter stating that the commission 
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would be $5,000 and to whom it should be paid, ind that de¬ 
fendant felt witness’ name should appear in tl|e contract; 
that I had been dealing with him and he had not been deal¬ 
ing with Martin Mclnerney. The witness, ydien asked 
whether such a letter had been sent, replied thht he wrote 
such a letter and signed it. 

On re-cross examination the witness Welch fprther said 
that his name did not appear in the draft of contract that 
was signed because the agreement under which he and 
Mclnerney were operating was that it was tbje business 
Mclnerney operated in his name. And thereupon the fol¬ 
lowing occurred: 

Q. Why did you send that letter of May 8th? A. Be¬ 
cause Mr. Hessick insisted upon it. ! 

Q. When did Mr. Hessick insist on that? 

The Court: Now, I think you are going altogether too far, 
Mr. Sullivan. You have gone at great length intp the cross- 
examination of this witness and I do not think ij can allow 
you to take any more time on that. j 

Mr. Sullivan: I note an exception. | 

The Court: It is purely collateral. | 

Mr. Sullivan: Not at all, if you- Honor please. 

The Court: You asked him why he signed the letter and 
he told you. 

Mr. Sullivan: Yes, and I am now asking when Mr. Hes¬ 
sick required that. | 

The Court: Well, I do not think I will let you go any 
further. I 


And thereupon the defendant noted an exception to the 
ruling of the Court which was by the Coutt allowed 
64 and duly entered upon its minutes. j 

The letter of May 8th above referred to was the letter 
making demand upon the defendant for the payment of 
commission after the latter had refused to accept the con¬ 
tract. When asked why the witness sent that letter, he 
stated that it was on advice of counsel. When aslj:ed when 
the letter requested by the defendant with respect to the 
payment of commission was sent, he stated that the letter 
was given to McKeever with the final drafts of the! contract 
—the contracts that were sent out Friday preceding Dr. 
Crisp’s signature. That was on April 28th. Tpe letter 
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written in response to Hessick's suggestion that Welch’s 
name should be mentioned with respect to the payment of 
commission was written before May 8th. 

By Martin Mclnerney: 

He is one of the plaintiffs; has been engaged in the real 
estate business in Washington about ten vears; he and 
Welch are associated in business and were in the early part 
of 1933; about that time a proposition was brought to wit¬ 
ness’ office by McKeever with respect to the sale of the 
apartment house at 1437 Rhode Island Avenue; Welch 
worked on it exclusively, witness did not work on it at all; 
all of Welch’s contacts were with McKeever and defend¬ 
ant; witness participated in a conference in which defend¬ 
ant appeared on Saturday morning, “that would be, I think, 
April—no, May 6th I think was the date”; it was in de¬ 
fendant’s office; McKeever, Hessick, Welch and witness 
were present; Welch had received an offer from Crisp; we 
took it to defendant who wanted to take the contract to 
Behrend to look it over, Welch said he had given Crisp his 
word that it would not leave his hands unless it were ac¬ 
cepted or rejected; the stenographer in defendant’s office 
made a copy; Cwe left Mr. Hessick’s office, he to go to Mr. 
Behrend, and we were to meet again at 2:00 o’clock with 
Mr. Welch in mv office in the Investment Building”; when 
we met there there was considerable discussion about tax 
clause and clause in relation to money in building associa¬ 
tion, talked for several hours about wording of this 
65 tax clause especially; defendant made a couple of 
telephone calls which he said were with Behrend; 
conference brbke up about five o’clock with Welch to go 
back to Crisp and try to have time extended until 11:00 
o’clock that night and to have clause about taxes changed 
so liability would only be for $1,000 and building associa¬ 
tion clause stricken out; defendant said he had talked with 
Behrend but had not been able to go over it thoroughlv but 
felt it should be straightened out a little bit; the $1,000 was 
supposed to be all the tax reduction that defendant would 
guarantee, the limit of his liability no matter what hap¬ 
pened: that change was afterwards made; defendant wanted 
the building association clause stricken out entirely, said 
that it would hot be absolutely necessary, thought maybe 
that could stay in but it would give Crisp a possibility of 
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getting out of his contract, requested that an effo!rt be made 
to have him consent to the elimination of it; Welch called 
Crisp “about the time we broke up”; defendant said if 
tax and building association clauses were not i|n contract 
he would accept it then, if the liability in the tax blause was 
limited to $1,000 and building association clause stricken 
out; defendant stated that if an offer was presented to him 
with the tax clause modified, as suggested, and tlje building 
association clause stricken out he would accepi it; after 
the conference on Saturday afternoon again sajw defend¬ 
ant Monday morning, the time had been extended until 
11:00 o’clock that morning; “we were still trying to make 
the deal; just going down there to see him”; Welch, Mc- 
Keever and witness went; defendant said, this !is an en¬ 
tirely new deal now, and anything that might ljiave been 
said before has all passed up and we will starjt anew”; 
does not know what inspired that remark; it was the first 
thing that occurred, first thing that was said by defendant; 
it was followed by quite a lot of discussion, thajt we had 
done a considerable amount of work; Welch made Statement 
that he had gotten through what defendant said he 
66 would accept and he either expected him (to accept 
it or pay the commission; defendant asked if Welch 
meant he was going to sue and Welch said, “if necessary, 
yes”; defendant said that he had heard that Wjelch w’as 
sharp in his dealings and had expected just sucl^ a situa¬ 
tion; defendant would not accept the contracts; \ve asked 
him again if that was all he had to say and he saicj “Yes”, 
and we left his office. And thereupon the following oc¬ 
curred: 

Q. As you left, do you recall whether Mr. Hessi^k called 
Mr. Welch back? A. No, sir. 1 

We had the contracts with us, they were on defendant’s 
desk and witness thinks he handed them either to Welch 
or McKeever or witness, he does not recall; that jwas the 
end of the conference and no part of the commission had 
been paid. j 

On cross-examination, the witness Mclnerney further said 
McKeever came in his office sometime at the end of Feb¬ 
ruary or March, don’t recall, thinks he talked with Welch 
and witness at one time; first saw McKeever in connection 
with this transaction sometime at the end of February or 
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March, thinks it was in witness’ office, is quite sure; Mc¬ 
Kee ver said he had the Rhode Island for sale and the de¬ 
fendant would sell his equity in the building for $40,000, 
asked Welch to see if he could help him perfect a sale; wit¬ 
ness did not work on this at all; Saturday morning, May 
6th, was the first time witness talked to defendant directly 

7 w 

about it; there mav have been some conversation 

67 while sitting at table at lunch; no changes were dis¬ 
cussed Saturday morning, Mav 6th; Saturdav after- 

noon none were discussed other than the tax and building 
association features; there was some talk about the guar¬ 
antee of rents and expenses, “but Mr. Welch pointed out 
to Mr. Hessick that he had furnished us those figures; tliev 
were gotten out of his books, and he had ample time to check 
them, and if the figures were accurate then that could not 
be a matter of any great moment”; there was no question 
about changing them in any place but that subject was dis¬ 
cussed; defendant specified limiting the taxes to $1,000 for 
onlv one year and the building association clause, tliev were 
the only two; when went back Monday, May 8tli, contract 
had been extended to 11:00 o’clock that morning; Crisp had 
so written on the contract, witness saw it; and thereupon 
the contract being shown to the witness and he being called 
upon to read what Crisp had written on it, he read the 
following; “This contract must be returned by three P. M., 
Mav 8th.” Witness must have been mistaken in saving it 
was 11:00 o'clock; the last time witness saw the contract 
“was probably yesterday or the day before yesterday, I 
have seen it in the last couple of days”; his recollection of 

what he saw vesterdav should be better than his recoliec- 

* • 

tion of what transpired in May, 1933; he identified his sig¬ 
nature on the affidavit of merit filed with the declaration; 
of the three plaintiffs he was the one who knew the least 
about the details of it, does not know why he was the one 
selected to make the affidavit; his attention being called to 
the statements in the affidavit that he has knowledge of the 
facts set out, that on or about April 15, 1933, the defendant 
requested the plaintiffs to secure a purchaser for the apart¬ 
ment house “upon certain terms and conditions specified 
by the defendant”, he was asked what terms and conditions 
the defendant specified to him on or about April 15, 1933; 

he replied, “Mr. Welch is associated with me in my 

68 office and he was the one that directly had the con- 
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tact with Mr. Hessick.” And thereupon the following oc¬ 
curred : 

Q. Why didn’t Mr. Welch make this affidavit instead of 
you making it? A. Mr. Sherier prepared that affidavit. 

Q. You made this affidavit on information and Relief and 
not on personal knowledge? A. Well, I really would not 
know how to answer that, sir. 

Q. Did you have personal knowledge by talkingj with Mr. 
Hessick that on about the 15th of April, 1933, he hsked the 
three of you to secure a purchaser for this property upon 
certain terms and conditions? A. Well, he knew that we 
had secured that offer- 

Mr. Sullivan (interposing): Read the question.' 

(The pending question was read by the reporteif.) 

A. No, sir. | 

By Mr. Sullivan: j 

Q. Why did you say in this affidavit that you had knowl¬ 
edge of the facts hereinafter stated, and state them as 
facts; you didn’t say you had information; you said you 
had knowledge ? A. I had knowledge through Mr. McKee- 
ver. 

Q. That is information. 

Mr. Shier: Well, you can argue that. 

Mr. Sullivan: I want to get his answer to that before the 
jury. 

Mr. Sherier: There is no use arguing about that. 

By Mr. Sullivan: 

Q. Is that the only reason you can give? A. Mr. Welch, 
Mr. Sullivan, he knew that we were all negotiating a sale 
of the building; that is, my office and Mr. McKeever’s office 
were negotiating in the sale of the building and t|iey were 
in contact with Mr. Hessick, and so different forms 
69 of contract had been drawn or prepared in the office 
and that we had received an offer from Dr. |Crisp on 
the property, and we had talked together with Mr. Hes¬ 
sick. 

Q. I have not asked you anything about that. This affi¬ 
davit states that you have knowledge of the fact that on 
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or about the 15th of April, 1933, Mr. Hessick requested the 
three of you to find a purchaser for his property upon cer¬ 
tain terms and conditions specified by Mr. Hessick. Were 
those terms and conditions specified by Mr. Hessick on or 
about the 15th of April, of which you had knowledge? A. 
Mr. Welch and Mr. McKeever both had told me. 

Q. I am asking you what the terms and conditions were, 
not where you got the information; what were the terms 
and conditions you knew at that time? A. Well, I don’t 
know, directly from Mr. Hessick. 

Q. Were the only terms and conditions on April 15th, 
$40,000 cash and $5,000 commission? A. I cannot really 
place those dates, Mr. Sullivan. 

Q. You don’t know about that; is that a fact? A. Well, 
I know that the $35,000—we were told if we were able to 
secure an offer of $35,000, that it would be acceptable, and 
Mr. McKeever came into our office- 

Q. (Interposing): Just a moment. I object to that as 
not responsive to the question. Do you or do you not know 
what were the terms and conditions specified by Mr. Hes¬ 
sick on or about April 15th, 1933? A. I cannot place that 
date. When that originally came into the office, Mr. Mc¬ 
Keever todd us Mr. Hessick would sell the building for $40,- 
000 . 

Q. With reference to the contract that has been put in evi¬ 
dence, do vou or do vou not know that all of those terms 

i 9/ V 

and conditions came from Mr. Hessick on April 5, 
70 1933? A. I don’t. Possibly Mr. McKeever or Mr. 

Welch mav have had- 

9/ 

Q. (Interposing): We are not asking you about the pos¬ 
sibilities. If you know they did it, all right. A. Well, I 
cannot say any more than they told me. I did not attend 
any of these- 

Q. (Interposing): Don’t you know that this building as¬ 
sociation clause was still in there uncancelled on May 6th, 
1933, when you were there on Saturday? A. Saturday 
morning that was there. 

Q. So, you know that you did not have the terms and con¬ 
ditions on April 15th. On or about April 15th, you did not 
have these terms and conditions. In other words, you did 
not have them until Dr. Crisp struck that clause out and 
made these changes? A. That is right. 

Q. Now, you further say in this affidavit, “In reliance 
upon the aforesaid terms an agreement—” you said above 
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that 1 ‘on or about April 15th, Mr. Hessick ga| T e certain 
terms and conditions” which were specified by him and 
then you proceed to say that, 4 4 in reliance upon the afore¬ 
said terms and agreement to pay $5,000 commission, the 
plaintiffs undertook to secure and did secure from one 
Thomas B. Crisp an offer in writing to purchase £he afore¬ 
said property upon the terms and conditions specified by 
the defendant.” A. Yes, sir. 

Q. (Reading): “Which offer the plaintiffs presented to 
the defendant for his acceptance.” Now, what were the 
terms and conditions specified by the defendant ufj>on which 
the plaintiffs secured an offer from Dr. Crisp, iny other 
than those stated in Plaintiff’s Exhibit No. 1? A. Well, on 
Saturday- 

Q. (Interposing): Are there any others than those? 
A. Well, we arranged what Mr. Hessick said he would 
take. 

71 Q. Isn’t this what you mean by this language, that 
this is the offer you obtained? A. Yes, sir. 

Q. (Reading): “Which offer plaintiffs presented to the 
defendant for his acceptance.” When was that presented 
to him, Monday morning, May 8th, wasn’t it? A. It was 
finally presented then, but it was presented in opr office, 
that is, to my knowledge, on Saturday, May 6th. 

Q. On Saturday, May 6th? A. Yes, sir. 

Q. I have got to read this and ask you some mcjre ques¬ 
tions. But, didn’t you testify a few minutes ago that on 
Saturday, May 6th, this clause, concerning the building as¬ 
sociation was not stricken out until after you had last seen 
Mr. Hessick? A. Wliat was that? 

Q. Didn’t you testify a few minutes ago that thife clause, 
concerning the building association was not struck put until 
after you had seen Mr. Hessick? A. (Hesitating.) 

Q. Didn’t you testify a few minutes ago that after this 
building association clause was stricken you did |not see 
Mr. Hessick again until Monday? A. That is right. 

Q. So that this contract with this clause stricken jwas not 
presented to Mr. Hessick on Saturday? A. Mr. We^ch pre¬ 
sented it to him. j 

Q. Were you present with Mr. Welch? A. No, sif. 

Mr. Sullivan: I move to strike that out. 

The Court: Oh, I suppose it will have to go out. 
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72 On re-direct examination the witness Mclnernev 
testified that no direction was given by the plaintiffs 

as to who should make the affidavit of merit, and the follow¬ 
ing occurred: 

Q. Did vou receive from day to dav or from time to time 
reports from Mr. Welch and Mr. McKeever as to what they 
were doing in this transaction? 

Mr. Sullivan: One moment. I object. 

The Court: Overruled. That is the exact line of what 
you examined him about, his information or knowledge of 
the transaction. 

Mr. Sullivan: No, not information. He swore to it on 
knowledge. 

The Court: Well, that is a matter of argument. 

Mr. Sullivan: I note an exception to the Court’s ruling, 
and to the Court’s remark about this being a matter of 
argument. 

The Court: Very well. 

And thereupon the defendant noted exceptions to the 
ruling and to the remark of the Court, which exceptions 
were by the Court allowed and duly entered upon its 
minutes. 

And upon re-cross examination of the witness Mclnernev, 
the following occurred: 

Q. Mr. Mclnerney, I am going to ask you a question 
which vou mav think is offensive, but it is not intended to be 
offensive at all. You fully appreciate the value of an oath, 
do you not? A. Yes, sir. 

Q. You knew, when you made this affidavit, that you took 
an oath? A. Yes, sir. 

Q. And you knew that this affidavit stated—that you 
stated that “Martin Mclnerney, being first duly sworn, on 
oath, states that he is one of the plaintiffs in the above-en¬ 
titled cause and has knowledge of the facts hereinafter set 
out,” didn’t you? A. Yes, sir. 

73 Q. You knew then that you didn’t have knowledge, 
but information? A. Yes, sir. 

It is not a fact that Mr. McKeever was asked to make the 
affidavit of merit and refused. 
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By Dr. Thomas B. Crisp: 

That he knows the plaintiffs; in March, 1^33, Welch 
came to witness’ office, made an appointment and 

74 went up and saw the building on Rhode Inland Ave¬ 
nue; Welch said he thought he could get! witness a 

proposition, a purchase on the building, and in a few weeks 
or so he brought over a contract which called foil a price as 
he remembers of $215,000; in fact we had had conversation 
before as to cash payment and witness had tolld him he 
would not put any more than $25,000 in cash, and would 
also have to look into the extension of the loan to make 
sure that it would be extended; the proposition that was 
first brought to witness called for $40,000 curtailment; wit¬ 
ness told him he would not pay it, would not givejthat much 
cash under anv consideration; “Don’t bring that back to 
me any more; I am not interested in it at thaj: figure of 
cash involved”; so we let the matter drop and lit coasted 
along, finally he came over with another contract; “I told 
him to quit worrying me with the thing, that I didn’t think 
they were going to sell it, they were just playing!around”; 
it called for $35,000 cash; witness stipulated several addi¬ 
tional items, one of which was that the cash to be paid had 
to be available at the building association and if he could 
not get money when he asked for it the contract would be 
off, also that in the cash payment a first trust note of $3,750 
be taken by seller; told Welch thought things would be all 
right and would sign contract; that was on a Thursday 
night; told him he was going to put a time limit on, they 
had been playing; I did not want the contract to leave 
his hands, was getting tired of seeing new contracts made 
and different things brought to witness’ attention!; the next 
morning made arrangements with the German-jAmerican 
Building Association to have $32,000 in cash, that was on 
Friday; on Saturday morning tried to get hold of Welch 
and tell him he could strike out the provision o:: the con¬ 
tract in regard to the time involved in getting!the loan, 
had cash available, but could not get him on the phone, 
tried seven or eight times; did not hear jany more 

75 until Saturday night when Welch cam^ to wit¬ 
ness” office and said there were several things that 

might be stricken out and witness said, “I hav^ stricken 
out that building and loan affair, and I hkve cash 

5—6493a 
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available.” I wrote on the side of the contract that the 
$1,000 reduction in taxes involved the year 1934, and that 
year alone, and also, drew lines through the building and 
loan clause; was told this was agreeable to all parties in 
interest; Welch said he would call defendant and witness 
told him to sit out in the waiting room, and ten or fifteen 
minutes later the phone rang, the party asked to speak to 
Welch; witness had a patient in the consulting room, told 
Welch to take the phone on the second floor which was an 
extension; defendant was on the phone, witness listened to 
the conversation, the conversation that transpired was as 
follows : 

Mr. Welch says: “I have got all this signed over here, 
and we have stricken out the building loan and everything 


is agreed to and the contract is ready for your signature.” 
M r. Hessick savs: “1 tried to get Mr. Bell rend and I got him 
on the phone, and he is busy and he can not go over this 
thing until Mondav.” Mr. Welch said, “The time is 
close to expiring and you agreed to sign this and it is ready 
for your signature.” “Well,” he said, “I can not sign it 
now, and there is no use getting excited about it.” He said 
“We can not put his check through the clearing house until 
Monday, and we can not order the title until Monday, Mon¬ 
day will be just as good as tonight”; and defendant said, 
“I guess I am making an ass out of mvself; if I have and 

O C 1 » 7 

owe vou anvthing I will pav vou.” 

Welch came down stairs, witness asked for the contract 
and initialed on them a time limit to 3:00 o’clock Monday; 
Welch did not Hell witness that defendant had asked for an 
extension, he heard it in the telephone conversation, and 
wrote it himself; witness identified his initials, his signa¬ 
ture and the extension on the contract as being in his hand¬ 
writing; witness told Welch to either bring those contracts 
back signed Monday and stop worrying witness and if he 
did not have them back that witness was through. 
76 On cross-examination, the witness Crisp further 
testified that it was his own thought to listen to the 
telephone conversation between Welch and defendant and 
was not suggested by anyone; that on Thursday night pre¬ 
ceding the time of Welch’s telephone talk in witness’ office, 
witness signed a contract ; the $‘23,000 offer was made right 
after witness went through and looked over the building: 

the contract was similar to the one that witness finally 

* 

signed except that the money involved in the cash payment 
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was different; told Welch had $25,000 available, ^Lid not tell 
him could not pay more than $25,000 cash or coul^l not raise 
more than that; at that time did have more than!$25,000 in 
the building associations, had $46,000 in two of itliem. lie 
was asked to look at the contract put in evidence dnd tell the 
difference between that and the first contract submitted to 
him, and said he could not do so; he thought th^ first con¬ 
tract had $40,000 cash in it; didn’t remember amount of de¬ 
posit; “I told him it didn’t interest me at that fjigure, ami 
I wasn’t interested even in reading it over; I glanced at it 
and threw it down and told him to run along.”; told him I 
had $25,000 to put into the purchase of the projperty and 
when he got it around to those figures to come bacjv; the last 
contract was presented to witness about seveh or eight 
times, that is the only one he really read through and knew 
what he was doing on; witness told Welch whenever he 
brought a proposition he had to bring schedule of [rents and 
of expenses along with him or witness would not [even look 
at it, has told him time and time again that whenever he 
brings anything to witness to sign witness wants to see the 
rent schedule and the schedule of expenses and absolutely 
put in the contract a clause guaranteeing it; Welch never 
told witness that defendant objected to the clause guaran¬ 
teeing rents and expenses; when Welch talked with the de¬ 
fendant on the phone Saturday night he told hinf that the 
thing was ready to be signed as defendant wanted 
77 it; as Welch came in the door that evening witness 
said to him, ‘ 4 1 have got the money available in cash 
for this deal, and we will strike out that clause ip regard 
to building associations”; Welch only said on the telephone 
that the thing was ready for defendant to sign as he agreed, 
he did not mention any changes; the time expired that Sat¬ 
urday night in witness’ office, any time during office hours, 
any time between 5:30 and 7:30; he came in about] quarter 
after or half past seven; witness never asked Welpli about 
the commission, was not interested in that, never learned 
what the commission was that was to be paid, no reference 
was ever made to the matter of the commission in witness’ 
presence or hearing; heard all the conversation between 
Welch and defendant in the second conversation on the tele¬ 
phone Saturday evening, and has stated all that took place. 
Kept offer open until 3 P. M. Monday, and was reajdy, able 
and willing to go through with the deal up to that [time. 
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Bv Pleasanton C. Bowie: 

* 

That lie has known the defendant 20 to 22 years, and 
knows the plaintiffs; his relations with them have been very 
friendly and close; he was present in the Hamilton Hotel 
on the occasion in the spring of 1933 when the defendant 
and the plaintiffs McKeever and Welch were there; he was 
not interested in any conversation between them, did not 
know at that time that a deal was pending concerning the 
apartment house at 1437 Rhode Island Avenue, N. W.; the 
defendant and witness were having lunch together; Welch 
and McKeever came over to the table,' leaned over and 
talked in a rather low voice to the defendant; they had a 
few words together, thinks the defendant was telling them 
he would see them later or something to that effect; noth¬ 
ing was said then about a contract or an offer for the pur¬ 
chase of that property or what the defendant would do 
with respect to that; he cannot say that a contract was pro¬ 
duced; a statement was made bv the defendant that if cer- 
tain changes were made, whatever they were referring to, 
he would either accept it or probably accept it; could 
78 not tell word for word what he said; he has given the 
substance of what the defendant said, if the changes 
were made, certain changes, he would probably accept it 
or would accept it, cannot say definitely; asked him no ques¬ 
tions about it; McKeever and Welch left, tliev were onlv 
there a few minutes. And thereupon the following tran¬ 
spired : 

Q. Did he tell you at any time later that that remark he 
made had reference to the Rhode Island? 

Mr. Sullivan: I object. The time would have to be fixed. 

The Court: Can vou fix the time ? 

Mr. Sherier: If he says it was told, I will ask him then 
where and when it was. 

Mr. Sullivan: I do not think the question is proper. 

The Court: The objection is overruled. 

Mr. Sullivan: I note an exception. 

And the defendant then and there noted an exception to 
the ruling of the Court which was by the Court allowed and 
duly entered upon its minutes. 

Cannot say that in any subsequent conversation with wit¬ 
ness defendant told him what the remark he made had ref- 
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crence to; did not have any subsequent conversjations with 
him about it; McKeever and AVelch left and we finished our 
lunch; cannot give the date, something was sai(l sometime 
thereafter that he had had a deal on his apartfnent house 
or something to that effect, really cannot recall i 7 hat he did 
say, did not pay a great deal of attention to it, had no inter¬ 
est in the transaction. Thereupon the following occurred: 

Q. You are very reluctant to testify in this ca^e, are you 
not? 

i 

Mr. Sullivan: I object. 


The Court: The objection is overruled. 

Mr. Sullivan: Counsel here produces the witnejss himself. 
It is disclosed that the witness has not the information lie 
wants, and then he endeavors to castigate the Witness by 
asking him if he is not a reluctant witness. I slibmit that 
is improper examination, and it is the duty of the Court to 
protect the witness against such unfair attacks. 

79 Mr. Sherier: I think it is apparent th^t the wit¬ 
ness does not want to go anv further than! he has to. 
The Court: That is a waste of a lot of time. If he knows 


anything about it he can tell us. Let us find if out if he 
doesn’t and let him go. 


Witness further testified that he had a conversation with 

defendant on Monday of this week; “I called Mjr. Hessick 

on the phone and told him I had been served with ^ subpoena 

in this case and I knew nothing of it. I was rather alarmed 

at it and I talked with vou”; told him had talked with Sher- 
. 1 
ier, told him about the occurrence in the Hamilton Hotel 

and that would have to testify with respect to thaj; he said, 

“You have just got to tell the truth”, that was ajll; he did 

not tell witness to say that witness did not knowj anything 

about it or that witness had forgotten about it. j “He did 

not tell me that; he said ‘You don’t know anything about 

it. I know nothing of the deal, I don’t khow what 

80 the nature of the deal was, I have never j seen the 

contract, I don’t even know the figures involved”; 

thinks went up with the defendant on Saturday flight, the 

night following the conversation in the Hamilton Hotel, 

went to his house, talked with him about this. “I will tell 

you what transpired, I went to his house and he j said Mc¬ 


Keever and the other broker in the transaction had gotten 
a contract on his building, but he didn’t say whetbjer it was 
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acceptable to him or not”; really don’t recall what else he 
said about it, discussed different things, has talked with him 
about his building on numerous occasions before that, with 
reference to the sale of it. And thereupon the following 
occurred: 

Q. Is it that you do not recall, Mr. Bowie, or that you do 
not care to state? 

Mr. Sullivan: I submit, if your Honor please, that this is 
a witness called by Mr. Sherier and he has no right to be so 
offensive as that to the witness. 

The Court: The objection is overruled. 

Mr. Sullivan: I note an exception. 

To which ruling of the Court the defendant then and there 
noted an exception which was by the Court allowed and 
duly entered upon its minutes. Thereupon the witness 
answered the question as follows: “I might answer both 
questions, that I cannot say that I recall distinctly, and it 
is rather embarrassing”j he was at defendant’s home that 
night, there was conversation respecting this deal, and he 
told witness that this gentleman had procured a contract 
for the sale of the property. 

And thereupon, on cross-examination, the witness Bowie 
further said that defendant did not tell him anything more 
than that. “ I s;av no; we mav have discussed the thing from 
time to time, but I didn’t go into details with him. I had 
no interest in the contract.” Witness never knew 
81 the terms of the contract and does not know them 
now; he is in the real estate business, with the Alonzo 
0. Bliss Properties, has been with them since July of this 
year, before that was with the Rust Company for 16% 
vears: in those two connections has had a good manv trans- 

* ' w * 

actions a month, matters that concern him and his busi¬ 
ness more than do matters of that sort. Asked why he was 
embarrassed, he replied, “Well, to begin with, I have no 
interest in the transaction and am being brought into it, 
and being close friends with everybody involved,” the three 
plaintiffs as well as the defendant. 

And thereupon the plaintiffs rested, and thereupon the 
defendant renewed his motion for a directed verdict on the 
grounds of variance between the declaration and the proof, 
which motion was by the Court overruled. 



69 



And thereupon the defendant, to maintain tin} issues on 
his part joined, offered evidence tending to prove as fol¬ 
lows: 

By Frederick A. Hessick: ! 

That he is the defendant, is engaged in the coaj business, 
know’s the three plaintiffs, has known McKeevej* and Mc- 
Inerney about ten years and Welch a couple of ye^rs; about 
April, 1933, he owned an apartment house No. li37 Rhode 
Island Avenue, N. W., still owns it and has don£ so since 
December, 1930; it is now in the name of a corporation but 
witness owns all of the stock; after the bank holiday, or 
about the first of April, witness told McKeever i}* he could 
get him $40,000 cash on the Rhode Island, for the equity 
in it subject to a $180,000 first trust, witness woulcjl pay him 
a commission of $5,000; a short time afterwards McKeever 
asked witness for a statement of the approximate! expenses 
and rents; witness gave them to him as furnished by B. F. 
Saul Company, who collects and disburses all of the money 
and has done so ever since the building w^as built; ihey w T ere 
Saul’s figures but witness keeps a duplicate record 
82 of such figures in his office, does not keep Pny books 
but a monthly statement of records; the figuj*es w’hich 
witness furnished were made by Saul; McKeever] asked if 
he could bring Welch over—he thought he might h^ve some¬ 
one interested in the building; later McKeever brought 
Welch to see witness; Welch said he had a man, ijhinks he 
said Dr. Crisp, who had $25,000, “that w^as all the cash he 
had, if I w 7 ould take that he w T ould get me a deajl; I told 
him that was not enough under the circumstances; jl agreed 
that night that I would take $35,000, I mean that] is after 
talking pro and con”, pointed out that thought t^x would 
be lowrer next year, just showing that the expense wiould not 
be so high; they were there a couple of hours or an fyour and 
a half; the next thing McKeever came to witness apd asked 
if he could look at the books and verify the statement that 
witness had given, and McKeever examined the bo^ks, and 
they w 7 ere the same then so far as expenses were concerned; 
told McKeever those were the records furnished by Saul 
and if there was any further information he wanted witness 
wrould call up Humphries, Saul’s rent manager, aijd Hum¬ 
phries w^ould give him any information he wante^i; after 
that witness used to see McKeever most every day in the 
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Hamilton where he and witness ate at opposite tables; Mc- 
Keever came to witness’ house, thinks it was Thursday 
night, April 27th; had a contract drawn on a four or five 
page white form, typewritten; witness was expecting to 
use a contraction a regular real estate form, glanced at it 
and said would call Stamp who lived right around the cor¬ 
ner—Mr. Marburv Stamp, whom witness always gets to 
advise on real! estate deals, and who is in the real estate 
business and handles quite a bit of it, and had deals with 
witness in the past; Stamp came around, McKeever was 
still there, Stamp glanced at the contract, the first thing 
he saw was the deposit, he went through it and said witness 
had embarrassed him in bringing him in on a deal with 
another man and he would rather go over the contract; Mc¬ 
Keever spoke up and said he was anxious to get a deal 
and wanted to get it to witness’ satisfaction, that it was 
all right with him to sit down and go over the deal 
83 then and make any changes Stamp saw fit, so Stamp, 
McKeever and witness sat in the parlor and went 
over it paragraph by paragraph, and one of the main points 
brought up at ithat time was the guaranteeing of the Saul 
records; another one was having witness guarantee that 
the District officials reduce the taxes, which witness could 
not do, of course, and another one if they could not get the 
money from the building association. Stamp went over it 
thoroughly with McKeever; “we argued all of those 
points”; Stamp took the contract with McKeever’s 0. K., 
said he would go over it the next day which was Friday; 
he left that night with the contract after being there an 
hour or an hoiir and a half; it was well on to 9:00 o’clock 
when he left, and McKeever was there the whole time; “we 
went over the whole contract, after Mr. McKeever said we 
could get it the way I wanted it. The next day I went 
around to Stamp’s office, as I recall, in the afternoon, and 
Stamp had gone over the contract and made a memoran¬ 
dum.” Witness identified the memorandum that Stamp 
made. Witness took the memorandum and the contract 
home with him; McKeever came around and witness showed 
him Stamp’s memorandum; McKeever came to witness’ 
house that evening; witness said he would go around to 
Behrend's who lives on Militarv Road, onlv a block awav, 
and show him the Stamp memorandum and the contract; 
Behrend went over it; witness then took the contract and 
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memorandum back, McKeever was waiting, ga\ie him both 
the contract and the memorandum and told him to strike 
out the three clauses concerning the tax proposition, the 
building and loan and the guaranteeing of the! rents and 
expenses; when got back told McKeever that Bihrend had 
said if the corrections were made to bring the final con¬ 
tract to him after they were made and he woul^l 0. K. it, 
that he thought Stamp had gone into the matter very 
thoroughly; and the Stamp memorandum was (thereupon 
offered in evidence in the words and figures following: 

• i 

84 April ^8, 1933. 

Memorandum for Fred. Hessick. 

1 

] 

$2,500 deposit to be held by you or in escro bt the Title 
Company. 

Guarantee first trust note? Be certain the [notes are 
identified as the notes secured on the property. Also have 
Trustees sign separate agreement to act as Trustees either 
for foreclosure or release without charge to anyone. 

Be sure first, trust lias actually been extended }n accord- 
ance with terms of contract before signing. 

Are Frigidaires and all other equipment paid i’or. 

i 

Would suggest you eliminate that part of Paragraph 4, 
page 2, in which you agree to pay commission inlthe event 
title cannot be passed. In event of forfeiture of ddposit, Try 
to avoid having to pay agents one-lialf. This sliould cer¬ 
tainly apply if you are only to receive small deposit. 

Property sold subject to existing tenancies and the rep¬ 
resentation of the seller as to schedule of rents is of this 
date, which is at the rate of $47,010 per year, and ilso as to 
the accuracy of the various itemized costs outlined in state- 
ment attached hereto. 

The seller hereby guarantees a reduction in faxes for 
the year 1934 to the extent of $1,000, or if the taxes are not 
reduced to this extent the seller agrees to pay to the pur¬ 
chaser the sum of $1,000 as liquidation damages, j 

Have definite agreement as to commission to be )>aid and 
in what amounts. Welch’s name does not appeir in the 
contract. 
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Terms of this contract, and if the said Building* Associa¬ 
tions fail to honor such demand the purchaser agrees to 
take any others steps necessary to withdraw these funds, in 
which event the seller at his option may grant an extension 
of this contract; otherwise the full deposit is to be returned 
and the sale to be declared off. 

Revenue stamps paid for by purchaser. 

85 When witness delivered the contract and Stamp 
memorandum to McKeever, McKeever and witness 

went over them; witness told him what clauses should be 
taken out and McKeever took them out and said he would 
have the contract re-drawn; this was Friday night; on Sun- 
day morning, April 30, McKeever came to witness’ house at 
about ten or eleven o'clock, brought the paper back, had 
some kind of a commission agreement wherebv witness 
agreed to pay $5,000 in the event they got a purchaser for 
the property for $215,000 and did not have any other pro¬ 
visions; witness asked McKeever if he thought witness was 
crazy enough to sign something like that which would re¬ 
quire witness to build four more stories; witness would 
never sign such a contract; is trying to remember the ex¬ 
act wording of it but cannot do that; it was that witness 
agreed to pay $5,000 commission in the event a purchaser 
was found for the property for $215,000; he wanted witness 
to sign it but witness did not do so, and McKeever took it 
back; during the week witness might have asked McKeever 
how the contract was getting along and he said they were 
working on it; on Friday of that week Welch asked witness 
would he sign the contract if he got it that day and witness 
told him he would if the changes were made, this was in the 
Hamilton, and with Behrend’s approval—this would be 
Fridav, Mav 5; rather late Fridav night Welch called wit- 
ness, said he had the contract signed and witness said 
would see him at witness’ office Saturday morning; the 
three of them came down close to 12:00 o’clock; he had 
the contract signed without the clauses stricken out, so wit¬ 
ness asked him to have them all stricken out; asked him to 
let witness have the contract; Welch said had to have it 
back signed or unsigned at four o’clock, had promised it 
would not get out of his hands and a few other words to 
that effect; that was unusual but witness had a copy 

86 made: witness called up Behrend, witness’ lawyer, lie 
was not in, had promised to meet the three plaintiffs 
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at their office; had lunch with Bowie, then went to liehrend’s 
office, he was out and witness waited for him, Behrend did 
not return; went over and met the plaintiffs, told ijhem had 
not been able to see Behrend, the clauses guaranteeing 
rents and about money from building association 1 } had not 
been changed, and told them was not going to sign hntil got 
in touch with Behrend; talked from about 2:00 unfil about 
4:00 o’clock; “during the course of the conversatioji at least 
a dozen times all three of them told me that the contract 
had to be returned by four o’clock, signed or unsigned, that 
the doctor was a peculiar man and would not ldt a pen 
scratch be made on the contract and if there was lie would 
not sign it.” I told him I didn’t care how peculiar;he was, 
I would not sign the contract with the clauses ijn about 
guaranteeing expenses and rent; that there was n<j> one in 
the world who could guarantee Saul’s records, ^hat on 
numerous occasions bills had been presented changed up 
against the Rhode Island Gardens, which is an apartment 
house at Rhode Island Avenue and First Street, N.lE., and 
that was charged to this apartment; that we had Received 
those bills several times; witness also noticed in th$ sched¬ 
ule of expenses that they had omitted the matter \)i com¬ 
mission on rent collections. “I told them that wa^ an op¬ 
erating expense so far as I was concerned, which rmf agent, 
Mr. McKeever, argued was not an expense. They ^aid the 
Doctor was not interested in that; they were going td collect 
the rents at three per cent, therefore that figure was not 
put in there because it was a five per cent figure”, ^nd the 
commission for collecting the rents was not in the list of 
operating expenses contained in Plaintiffs’ Exhibit 1 No. 1, 
as recalls the amount of it for the year 1932 was j$2,400, 
McKeever said he would not consider it a part of jhe op¬ 
erating expenses, but witness told them was hot go- 
87 ing to sign the contract, and furthermore w^th re¬ 
spect to the clause pertaining to the building ahd loan 
association the Doctor should know first that he coijld get 
his money rather than have that clause, that was somjething 
witness had never seen in a contract before; in tfie dis¬ 
cussion witness conceded that rather than have thejclause 
about guaranteeing the taxes taken out, if they could word 
it so that it would limit the liability to $1,000 and for one 
year only, so that it could not be considered to run jon in¬ 
definitely, it would be all right, but two important flings 
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must be clone—cut out the clause guaranteeing expenses 
and the schedule of rents and the building association 
clause; talked there would say for two hours; “quite a bit 
of the conversation by the three of them was their telling 
me about this contract having to be back at four o’clock and 
not five minutes after four, they promised the Doctor to be 
back at four o'clock, it had to be signed; they showed me a 
contract where some changes had been made and the Doctor 


tore it up because he would not allow any changes to be made 
in any of his contracts; at no time during the conversation 
did anv of them sav let’s go over the contract, “the whole 
conversation was built around the fact that the contract 
would not be changed and that it had to be back in the Doc¬ 
tor's office at four o'clock either signed or unsigned, and the 
deal was absolutelv off after four o 'clock. ’ ’ In the meantime 

i 

witness called Behrend who said he was engaged and could 
not go over the matter that afternoon; witness said let it go 


until Mondav; thev said they had to be back at four o’clock 

ill 1 

and would not let it go over, so about four o’clock Welch 
called a number, said it was Crisp’s office but Crisp was not 
there; Welch and Mclnerney put their hats and coats on 
and said, “Well, the deal is off,” and walked out, that they 
had tp take the contract back to the Doctor’s office 
88 at four o'clock signed or unsigned; witness said he 
would bet Crisp would extend the time or something 
like that; witness and McKeever walked downstairs; wit¬ 
ness told them had the contract been changed like it should 
have been in the first place he would have dealt, that wit¬ 
ness was sorrv, would like to sell the building and needed 

i 7 w 

the money but was not going to involve self in unlimited lia¬ 
bility, that their commission would have been paid, that he 
was only answering for any mistakes he made; witness said 

i w i 7 

to McKeever that he had done some work in the matter 
and offered him $250; witness never carries a fountain 
pen, don’t know whether McKeever does but neither of them 
had one; being Saturday afternoon, the only place open in 
the neighborhood was a cigar stand, could not locate a pen 
there, and McKeever said, “Let the matter go over until 
tomorrow or Monday”; witness was just making him a 
present of $250 for the work he had done, for his trouble in 
the matter, and that was to be put off until Monday; did 
not state to McKeever that he should not say anything 
about the $250 to Welch, Mclnerney, Baer or Schultz, and 
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I 
I 

McKeever did not say that he would not take tjhe check; 
the only reason he did not take it was that we dicj not have 
a pen; left McKeever that day in front of the investment 
Building; when witness got home around six >or seven 
o’clock there was an unfamiliar number for him to call, put 
in the call and was reasonably sure Welch answered; he 
said it was he, and said he had had the Doctor make some 


changes and would like to talk to witness about them. Wit¬ 
ness told him was not concerned and thought it was off 
after four o’clock, that this was not witness’ ideaj of doing 
business, that if they wanted to start a new dealj all right 


but there was no use of discussing* the contract anv more 

O j v 

without Behrend being* there, so witness called Belirend and 
he was having company and he said to let it go until Mon¬ 
day; witness called Welch back at Crisp’s office an|d he said 
0. K.; witness was not told that Crisp was listening in on 
either of the two conversations with Welch that [evening; 
never talked about this to Crisp to witness’ knowledge. 
And thereupon the following occurred; | 


Q. Is it or is it not a fact, Mr. Hessick, tjiat when 
89 vou called Mr. Welch back you made the statement 
to him that you had possibly made an asis out of 
yourself? A. That is not mv slang*, no. I 

Q. Is it a fact or not that you stated to him that you 
would pay them if you owed them any money? No. 

Q. What was the conclusion of the conversation? A. 
The second conversation was that I told them to [let it go 
until Monday, and he said 0. K. 


On Sunday morning witness came down to the yard to 
see what coal was in and when he got home about eleven 
or twelve o’clock found a sealed package in McKeever’s 
envelope, did not open it, took it up to McKeeverj’s home 
and told him did not know what they were trying to do, 
that the deal was called off Saturday “and that it looked 
to me like that I had no representation in the matter at all, 
that they would not leave the contracts with me Saturday, 
that I didn’t want this left in my possession, and I handed 
the contract to him through the window in a Forji coupe 
that I was in, and left him”; he said all right, that) he had 
signed it or something like that; witness told McKeeyer that 
he had told Welch over the phone he would see him Monday; 
Monday morning the three plaintiffs came to witness’ office, 



76 


FREDERICK A. HESSICK VS. 


had the contract with them, Plaintiffs’ Exhibit Xo. 1; it 
had changes in it but had not eliminated the paragraph 
binding witness to the exactness of the expenses. “So I 
said, ‘Gentlemen, it looks like I have got no representation 
in this deal; I want to make this deal, it was called off Satur¬ 
day,’ that was my time limit, four o’clock; and I said, ‘You 
gentlemen called it off; I will tell you what I will do, we will 
start a new deal; everything said and everything done is 
off. I will do one of two things, I have never ques- 
90 tioned the price of this contract’—that was $35,000 
and $5,000 commission—‘it is a liberal commission; 
if you will put this proposition on a regular real estate form, 
without any ifs and ands in it, I will sign it, but first I will 
have to take this contract and go to Mr. Behrend’s office and 
get his approval’ ”, and Welch said it could not be done, 
but witness told him he wanted to ask Behrend to put his 
O. K. on same. Welch said he had made the deal and felt 
he was entitled to his commission and was going to collect 
it, and witness said, “If that is the way you feel about it, 
here is your contract”, and that is about all that was said; 
by a regular real estate form he meant the printed form 
usually used iby real estate brokers and prepared by the 
Real Estate Board, without those unusual clauses being 
dumped in; they are not in the regular real estate form, 
the guaranteeing of rents and expenses, the building and 
loan association clause and tax reductions are not in the 
regular real estate form; the three of them then went away, 
and when Witness returned to his office about four o’clock 
that afternoon the contracts were there with a letter, which 
was produced yesterday. McKeever did not first discuss 
the deal with witness between February 15 and 28, witness 
was out of the city at that time; when first discussed it with 
him the matter of commission was the first thing he asked 
witness; he asked what witness would give him to make the 
deal and witness replied $5,000; the matter of a commis¬ 
sion of $6,700 or approximately $6,700 never came up “be¬ 
cause the five was settled the first night”; the first pro¬ 
posed offer they showed witness did not contain a provision 
for the regular real estate commission, and when the prop¬ 
osition of sale for $35,000 first came up witness did not 
state that the commission would have to be reduced and 
would only pay $5,000, it had been settled right at the 


77 


M. MCINERNEY, H. S. WELCH, JR. AND J. A. MCKEEVER. 

beginning; did not tell McKeever in earlV stage of 

91 discussion he could get six years extension of first 
mortgage. On the night when McKeever gnd Stamp 

were at witness’ house Stamp was there bette^* than an 
hour; at McKeever’s suggestion, “we went over I the whole 
contract”; it is not a fact that he did not even read the 
contract, nor is it a fact that the first proposed offer was 
brought to witness by McKeever at witness’ offtce on or 
about April 22; the first contract witness saw was bn Thurs¬ 
day night, April 27, at witness’ house; in the week begin¬ 
ning April 30 witness did not say to McKeever, “Have you 
got the contract signed? I am just waiting to shjpi it”, or 
“I am ready to sign the contract the minute yob get it in 
shape”, probably asked him on several occasion^ how the 
contract was getting along and said, “When you get the 
signed contract to me we will go over it; I will take it to 
Mr. Behrend”, but nothing in detail, just a lunch room con¬ 
versation ; witness was referring to the contract ^cKeever 
had at witness’ house and which was supposed to b^ changed 
“as we told them it should be changed, like ilnv nota- 
tions ’ ’; did not on May 5 in Mclnerney’s office tell the plain¬ 
tiffs if the tax and building and loan clauses were out of 
the contract would sign it in five minutes; McKeever took 
the Stamp memorandum with him when he left I witness’ 
house the night following the Stamp meeting tlicjre; it is 
not a fact that witness agreed in discussing the changes with 
McKeever and Stamp that the clause relating tq the ex¬ 
penses and rents should stay in; did not on Aprilj30th re¬ 
turn the contract to McKeever telling him that its terms 
were satisfactory; witness only saw one form of contract 
or proposed offer, the contract of April 27 at witness’ house 
on Thursday night, there may have been a page-Uthe de¬ 
posit was raised, but the other parts were all the same; 
gave this back to McKeever on Friday; next saw| a form 
of contract in witness’ office on Saturday, May 6^h, with 
the ink changes on it; did not on Friday, May 5th, 

92 at the Hamilton Hotel tell Welch if he could get the 
contract signed witness would accept it and |pay the 

commission; probably said if the contract is signed with 
the changes and meets with our approval there wbuld be 
no trouble about signing it; any contract to which [witness 
referred was a changed contract; on Saturday afternoon, 
May 6th, at Mclnerney’s office witness did not ask Welch 
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to get Crisp to extend the time limit to 11:00 o'clock that 
night or to 11:00 o’clock Monday morning; Welch said it 
could not be extended beyond four o’clock, that was the 
dead line; it is not a fact that at that Saturday afternoon 
conference witness said he would not insist on the rent and 
expense clause being taken out. On last Monday, Pleasan¬ 
ton Bowie called witness on the telephone, said he had been 
subpoenaed, it would be embarrassing for him to testify, 
he knew everybody concerned, and witness said, “If vou 
have been subpoenaed go down and tell what you know and 
tell the truth; so far as I am concerned, that is perfectly 
all right”; that is about all that was said, it was a short 
conversation; witness also said, “I don’t know how you 
know anything about the case; I don’t remember you being 
around at any time we were discussing it, but whatever 
you know, tell it; that we have never discussed it, as far 
as I know, but go ahead and tell the truth, I don't care, it 
don’t make any difference to me, I have nothing to hide”; 
to best of witness’ recollection first took the matter up 
with McKeever the latter part of March or the first of 
April; witness never at any time agreed to sign a contract 
for the sale of this property which included the provisions 
relating to the guaranteeing of rents and expenses. 

On cross-examination, the defendant further testified that 
Bowie lives on Leland Street in Chevy Chase, Maryland; 
last saw him out in the hall, last saw him at his home a 
year ago, saw him this morning, did not see him yes- 
93 terday morning, went to his house yesterday morn¬ 
ing, was to meet Sullivan; witness’ maid did not 
come until 8:30, so witness went out to Connecticut Avenue 
and there was no place open to get breakfast, dropped by 
Bowie’s house and had a cup of coffee and toast; the same 
thing happened this morning, knew when he went out there 
yesterday morning that Bowie had been subpoenaed as a 
witness in this case, but he left his house before witness 
got there, witness went out there for nothing; there are not 
a o*ood manv restaurants on Connecticut Avenue, witness 
looked at everything going out, none were open, went out 
to take breakfast, went out for Sullivan both mornings, he 
lives bevond the Circle on Primrose Street about half a mile 
this side of Bowie’s place; on the occasion in Hamilton 
Hotel which Bowie testified about witness did say to Mc¬ 
Keever or Welch if they got the contract signed and 
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brought it out tonight he would sign it 4 ‘provided it meets 
with my approval and Mr. Behrend’s”: dojn’t recall 
whether Bowie came to witness’ house on Saturday after 
the conference with plaintiff in Mclnerney’sj office or 
whether witness and Bowie went out that night together; 
does not recall any discussion with Bowie at witness’ house 
that night, does not deny that had discussion [with him, 
“but the only thing is I may have seen him in the 'pfternoon 
and said the deal was off”; does not deny had conversation 
with Bowie at witness’ house with reference to the deal that 
night, does not remember; never told anyone that I plaintiffs 
had secured the contract for the sale of the Rho|de Island 
and that witness was undecided whether to tak^ the deal 
or not, and did not say to Bowie that he felt it would be 
cheaper and better deal to pay the boys $5,000 commission 
and keep the building because he could get more jthan that 
out of it in a very little while, never said that to Bowie 
or anyone else; in conference on Saturday, May 6, in Mc- 
Inerney’s office, witness waived objection to tax provision 
if liability limited to $1,000 and made to apply only to 1934; 

that was done on the following Monday; don’t re- 
94 member that it was done that night, don’t think 

Welch and he discussed that, Welch s^id some 
changes had been made, did not say what; also said in same 
conference wanted provision with respect to buildjng asso¬ 
ciation eliminated; that was done on Monday, only pbjection 
at that time was the provision with respect to schedule of 
rents and expenses; that was the major objection, didn’t 
go into any detail with minor objections, after the confer¬ 
ence that was the only thing of any consequence that was 
left; the schedule of rents attached to the contract was a 
true schedule at the time it was made but not at this date; 

I 

they changed from April 1 to May 1; McKeever had the 
changes, told McKeever of the changes but witnes^ did not 
himself insert them and did not ask McKeever to do so, 
imagines the changes would make a difference of several 
hundred a year, cannot tell exactly what they amounted to; 
did not know on May 6th at the time of the conference with 
plaintiffs what the changes in the schedules were, Saul was 
changing rents from time to time; witness could liot guar¬ 
antee this particular list which was gotten up by McKeever 

6—6493u 
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at a certain date, the list was being changed from day to 

dav and that was one of the reasons witness could not 

* 

guarantee it; Saul’s office was a block from Mclnerney’s; 
“I was not going to consent to or guarantee the schedule 
of rents and expenses”; had seen the contract with the 
schedule in it, did not verify it with Saul, told McKeever 
to do so; does not know exactly what changes had been 
made, knew the rents were being reduced and told McKee¬ 
ver to verify them with Saul, they were collecting the rents; 
told him to get anything he wanted from Saul, told Hum¬ 
phries at Saul’s office to give them anything he wanted, wit¬ 
ness had nothing to hide; on Monday, May 8tli, witness did 
not call Saul to find out what changes were made in the 
schedule, “we didn’t get that far”; Saul’s office was open 
at that time. And thereupon the following occurred: 

95 Q. And you could have gotten it? A. That was 
not mv dutv; it was the agent’s dutv. 

Q. It was their duty. A. That is right. 

Q. On Saturday morning, while you weer in conference 
at your office discussing this matter with these gentlemen, 
Saul’s office was open? A. That is right. 

Q. And if there was any question- A. It was around 

12 o’clock, I guess. 

Q. If there i was any question of schedules, you could 
have gotten the correct information from Saul’s office? A. 
I was not going to correct it, but they could have gotten that 
before thev came down there. 

Witness kept a duplicate of the records of Saul’s office, 
which would not show the rents, kept a duplicate set of 
Saul’s records with respect to operating expenses, not du¬ 
plicate in detail; took the figures from Saul’s statement, 
would give at least an aggregate of income and of operat¬ 
ing expense, but not net income which would have to be 
figured then; it was not a matter which could check up in a 
moment and ascertain with absolute accuracy; it was not 
accurate so far as witness was concerned for 1932; if a 
December bill was made in December Saul might not have 
it paid until January or February; have had bills that were 
charged against us for the Rhode Island Avenue Gardens 
and not paid until February and the error not found until 
sometime later; the statement would not be correct, could 
not get a correct expense statement unless you went into 
details; for instance, maybe they would order 400 tons of 
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coal, which would not be paid for until the first ot February, 
had no way of finding that out immediately; do(j>s not know 
whether the expense statement was correct for 1|932 or not; 
this was at the end of April or the first of May, 1933; 

96 had in the meantime received financial statement 

from Saul showing operating expenses, ijot a finan¬ 
cial statement for the year but a series of statements which 
combined would show actual operating expense for 1932, 
showing what accounts had been paid for December but not 
what items were outstanding. And thereupon the following 
occurred: j 

i 

Q. Were there any items outstanding? A. We had on a 
good many occasions. 

Q. On this occasion? A. Yes. j 

Q. Did you check that up with Saul ? A. I toldj them they 
could. It was not my duty. j 

Q. You were somewhat interested? A. I gav^ them all 
the records I had, and told them to verify it. 

Q. Well, you were interested in getting an adcurate re¬ 
turn upon your building. A. We checked the biljs. 

Q. You knew that the bill shown by Saul’s (statement 
were proper bills? A. Yes; but, some of the bills for the 
Rhode Island Gardens were charged to us and tjiey would 
not be paid until February or March or April, and we 
couldn’t check that up, didn’t do it. 

i 

Used Saul’s figures in income tax return witjh respect 
to expenses, swore to that return; if he had reason to be¬ 
lieve there was anything incorrect about them ^ r ould not 
have signed it; cannot guarantee the records of Saul Com¬ 
pany, but have said bills contracted for in December does 
not know when they are paid or whether ever baid; this 
runs over twelve months and there is always a lap over in 
some of the bills; you get bills sometimes promptly but 
sometimes you have a $400 obligation which is ^aid $200 
a month; don’t know whether he did have any sucfh in this 
matter; did not check these records; they ccjuld have 

97 checked them, told them to go down to Saul’d and told 
Humphries to givo them anything they wanted; if 

had an elevator bill for repairs they would check it out $200 
a month; it has never been known that anyone would guar¬ 
antee a record of that kind; the records in witness’ officii 
were duplicates of Saul; gave McKeever access j to them 
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and it was from them that the contract was prepared “ex¬ 
cepting they left out Saul’s commission for collecting rents 
for 1932, $*2,400”; would say that was an operating ex¬ 
pense, in this case it was an expense, witness calls it an 
operating expense just as much as coal; told McKeever 
after the Saturday conference broke up wanted to give him 
$250 for the work he had done, had the check to make out 
but no fountain pen, went over to the cigar counter but he 
had none, could not get a pen or ink there, did not try any¬ 
where else; no particular reason for not making the sugges¬ 
tion when Mclnerney was present, thinks McKeever said 
he was in a hurrv and would get the check Mondav; there 
are two telegraph offices in the lobby of the Investment 
Building, there is plenty of ink and pens in either one of 
them, they were open at that time, they are back not more 
than ten or fifteen steps from the cigar counter, don’t 
know why did not go back there; when took McKeever over 
Southeast to look at the property on which the first trust 
note was secured did not tell him if he got a signed offer 
on the property would pay him $500 whether he used it 
or not, whether took it or not; did not tell him that on that 
or anv other occasion; did not tell him witness had a deal 
on and that an offer of that kind would be worth a good deal 
more than $500 to witness; during the first part of these 
negotiations vou mav call it a deal that witness had involving 
the Rhode Island; Stamp was associated indirectly, it was 
handled by another broker; Stamp was not any more asso¬ 
ciated with witness in that than in this deal; thinks he had 
a one-sixteentli interest in the New York Avenue property; 

he and witness, seven or eight people, owned the New 
98 York Avenue property. The deal was called off two 
or three days prior to the time McKeever came to 
witness’ house; it was not a deal, just real estate talk around 
town; the Rhode Island was to be a part in that other deal 
if it was made, it and some cash; witness never interested 
in buving it, was an idea of some real estate broker; wit- 
ness was not interested in establishing a good value for the 
Rhode Island in making the other deal, did not want to 
make the other deal, told Hedges on several occasions did 
not care about it, it never got to any point where it was 
even interesting, the two had no connection; there were 


eight or ten owners of the New York Avenue property, one 
is a doctor, cannot give the names of all, Joe Murphy, wit- 
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ness, Marbury Stamp, Charley Koons, the real estate man, 
George Jenner, who used to be at Kann's, buyer or some¬ 
thing, one or two doctors, does not know the names of either 
one of them, Charlie Schwab, Lennie Vauk an^l his wife, 
it is a syndicate; when broke up conference oiji Saturday 
at Mclnerney’s office, the deal was off, there wa$ absolutely 
no understanding, it was off at four o'clock; jasked if it 
was not a fact that witness bet Welch that he coiild go back 
to Crisp and get those changes made and get ai|i extension 
of time, witness replied, “I said, ‘I will bet you| $20, prob¬ 
ably; this is vour four o’clock deal; vou are trying to get 
a contract on me, you are trying to put the worksj on me’ ”; 
witness was just doing that, thought they were |not telling 
the truth; that night witness got an unfamiliar! telephone 
number, made a call, did not know who left it, found it was 
Welch who told witness there had been some changes made; 
witness told him there was no use going over tlnjt, the deal 
was called off, that if started a new deal would call Beh- 
rend in on it; called Welch back and told him Bell rend could 
not see us; did not ask Welch to get an extension until 
Monday morning, absolutely not; told him wouljd see him 
Monday morning; the contract was left ajt witness’ 
99 house on Sunday, in a sealed envelope; did not look 
at it, the deal had been called off, told Welch on the 
telephone Saturday night had understood the deal was off; 
that if it amounted to anything he would get hold of Bell- 
rend but told him witness was through; was notisurprised 
when they came down Monday morning, they jsaid they 
would come then; was more surprised when got Welch’s 
telephone Saturday night after I told him the dea|l was off; 
Welch had called witness Friday night and had told him 
had had the contract signed; witness was in bed, told Welch 
to see witness Saturday morning; On Saturday and on 
Monday the contract still contained the clause with respect 
to the guaranteeing of operating expenses and relits; when 
they came in Monday morning witness did not say the old 
deal is entirely off, if you want to do business we Swill start 
all over; they handed witness the contracts and lie looked 
at them; they were in a sealed envelope on Sunday which 
witness did not open; in conversation with Welch on tele¬ 
phone on Saturday night did not mention getting any ex- 
tention of time, the deal was off Saturday, nothing was said 
from Saturday afternoon on about getting an extension of 
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time; when they left at four o’clock Saturday there were 
only two conversations after that, both on the telephone, 
and nothing was said about extension of time at either 
time; they told >vitness it was absolutely off at four o’clock, 
accounts for the extension of time written by Dr. Crisp in 
the paper from Crisp’s testimony; that was the first time 
witness heard about it; witness had never made anv such 
request, said nothing in telephone conversation with Welch 
about it; the tax clause was complied with as witness re¬ 
quired, the building association clause was not stricken out 
when the conference broke up on Saturday afternoon, don’t 
know whether it was at the time of the telephone conversa¬ 
tion Saturday evening; did not go into details over the tele¬ 
phone; at least by Monday, May 8th, all of witness’ de¬ 
mands except with respect to the schedule of rents and ex¬ 
penses had been substantially met; the commission agree¬ 
ment we had had been prepared; on Saturday night 
100 did not tgll McKeever to leave the contracts at wit¬ 
ness’ house Sundav morning; McKeever did not tele- 
phone witness on Sunday morning that he had the con¬ 
tracts; it may have been that he did call witness down at 
Conard’s Sundav morning but does not recall that: does 
not recall anv such conversation either Saturday night or 
Sundav morning with McKeever that he had the signed con- 
tracts or asked him to take them bv witness’ house and 
leave them. 

On re-direct examination, the defendant further said he 

did not remember that McKeever called him Sundav morn- 

% 

ing, does not remember any such conversation as telling 
him to leave the contracts at witness’ house, has no recol¬ 
lection of conversation at Conrad’s house but when witness 
got home he found the contracts. “I was going to say that 
I might have changed my mind, but I could not conceive of 
such a conversation. When I got home and found the con¬ 
tracts I immediately took them back to Mr. McKeever’s 
house and, in conversation with him, I gave them to him 
through the window in my automobile and told him I was 
not interested.” 

On recross-examination, the defendant further said he 
had no recollection of having made that telephone call, it 
might possibly have happened; when he took the contracts 
back to McKeever he did not say Welch was so insistent in 
taking them from him that he did not want to keep them, 
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but said that when the deal was on Saturday 'Welch would 
not let witness keep the contracts and he saw no reason to 
keep them when the deal was called off, and if th^ deal was 
off there was no reason for sending the contracts jto witness 

Sunday morning; he could not help what they diclj. 

i 

i 

By Ralph Marbury Stamp: I 

He is engaged in real estate business, has been for twenty 
years or more; has known the defendant for I probably 
twenty years, and each of the plaintiffs probably tjen years; 
has had business relations with defendant for a gijeat many 
years, selling real estate to him and for hinji, and ad- 
101 vising him on real estate deals; recalls talking to de¬ 
fendant sometime in April, 1933, regarding sale of 
Rhode Island Apartment; it was the latter port of the month 
at defendant’s home, McKeever was present; witness got a 
telephone call from defendant, who lived one or two blocks 
away, asking him to run over to defendant’s house, found 
defendant and McKeever waiting for him, was fold they 
had this offer, that defendant wanted witness toj look at, 
started to read it over and when got down a ways in it 
noticed there were quite a few things did not approve of, 
made remark to defendant in McKeever’s present that re¬ 
sented it just a little bit because felt was being put in an em¬ 
barrassing position, being called in before a brother broker 
to criticize his contract, and so forth and so on, and would 
rather not be put in that position; defendant said IV^cKeever 
was associated with him, had an interest in it j and he 
wanted witness to work out a contract for his interest; 

I 

McKeever agreed that that was the fact; witness \\]ent over 
the contract with them, made certain remarks about certain 
paragraphs, and it was then decided that witness would take 
it away with him, make a thorough study of it aid make 
changes in it the next day, which witness did in the 1 ,form of 
a memorandum; don’t know how long was at defendant’s 
house that night, took quite a long time to discuss it, would 
say an hour would be ample; it could not have beep only a 
very few minutes because went over the whole contract and 
discussed it very thoroughly; it was not a fact that witness 
not even read the contact that night, read it and discussed 
it in the presence of and with McKeever; witness objected 
to the bigger part of the contract, the first item wa$ the de¬ 
posit, over $200,000 was involved and the deposit \jas only 
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$1,000, which witness thought was entirely too little, and 
there was a question of first trust notes as part payment 
and of guarantee of reduction of taxes, also pur- 
102 chaser’s ability to withdraw funds from building 
association and question of guaranteeing rents and 
expenses; the whole contract was talked about that night; 
neither that night nor anv other when witness, McKeever 
and defendant were together did defendant refuse to accept 
witness’ advice or disagree with witness about the clause 

o 


concerning rents and expenses or say he would leave that in 
the contract. Witness identified his memorandum which he 
prepared the following day at his office in connection with 
the discussion of the contract the night before; when wit¬ 
ness took the contract away that night it was agreed that he 
should prepare such a paper; after preparing it he turned it 
over to defendant with the contract; could not sav that all of 
tlie items on the memorandum had been discussed the night 
before because the object of taking the contract away was to 
go into it more thoroughly and make anv changes or sugges- 
tions witness might see fit, to see if he had overlooked any¬ 
thing, but the memorandum in the main was discussed; a 
clause similar to the paragraph beginning “Property sold 
subject to existing tenancies” was in the proposed contract 
shown to witness at the house of the defendant; witness in 


the presence of McKeever advised against signing the con¬ 
tract guaranteeing rents, the actual rents and also the actual 
expenses, and witness gave as the reason for his advice that 
it was almost impossible for an owner, where the rents were 
in the hands of an agent for collection, to guarantee the 
amount of rents collected and the expenses disbursed, and 
that was a most unusual thing to put in a contract; it is 
most unusual; witness has been in business for twent wears, 
has seen numerous contracts for the sale of apartment 
houses during that time, and in his entire experience he 
never saw a clause in a contrct for the sale of an apartment 
house worded as or substantially as that one. 


On cross-examination, the witness Stamp further said 
that when he reached defendant’s home that night he prob¬ 
ably did sav that he had some guests at home and could not 
take up very much time, but at the same time we did 
103 go into it very thoroughly, did not take all the time 
necessafv to thoroughlv examine and discuss the con- 
tract, that is the reason witness took the contract away; 
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thinks probably spent an hour or maybe more that night but 
it was ample time to go over the contract in a preliminary 
way; either witness was asked to or himself suggested taking 
the contract away and making a memorandum 


that 


S3 

was 


done; the provision guaranteeing the rents and expenses of 
operation is an unusual one, he did see something in the 
agreement amounting to a guarantee of rents; tljey had set 
up a schedule of rents, would take it that means that all of 
those apartments are rented on the basis of the schedule is a 
guarantee of so much rent; witness docs not know that it 
does not mean that; a schedule of rents means to witness in 
his business guaranteeing the schedule of rentals in this 
contract; reading it that night it was absolutely|a guaran¬ 
tee, an absolute guarantee that the schedule of njmts would 
be $47,000 per year or whatever the amount mayihave been 
in the contract, and frankly witness’ whole thought about 
the clause was that it was a very fine way to involve trouble 
at some later date if there were any variances, aid witness 
went a little further in his objections that niglitj and said 
that if this prospective purchaser had been told!that Saul 
Company were collecting the rents and paying the expenses, 


[operating 
from Mr. 


this con- 
A. Mr. 


they might do as they see fit, but that would involve 

Q. Right there. Didn’t both Mr. Hessick ancj. Mr. Me 
Keever tell you that this schedule of rentals and 
expenses attached to the contract had been taken 
Hessick’s books? A. They probably did, but Mr. jHessick’s 
books would not necessarily be in exact accordance with the 
Saul books. j 

Q. Did Mr. Hessick tell you that he had kept a [duplicate 
of Saul’s records? A. Yes, I think he did. 

Q. Well, where did you find anything in 
104 tract that guarantees the rent schedule? 

Sherier, I am not thinking so much of the guarantee. 
The thought in my mind was not so much the guarantee as 
it was the question or understanding as to the exapt amount 
of the rents from time to time and the exact amount of the 
actual expenses from time to time. Take the [expenses 
given to the seller- 

Q. Confine yourself to the guarantee of the existing sched¬ 
ules. A. My thought at the time was and woulc| be, if I 
were asked the same question today, that a claus|> of that 
sort could in the future involve a question where it could 
so easily have been straightened out at the time py goin 


or 

O 



88 


FREDERICK A. HESSICK VS. 


over the books themselves and determining for themselves, 
the purchaser and the seller. 

Q. If the facts, as set out in the schedule, were true, what 
possible harm could come in it? A. If they were actually 
true ahd they were made honestly and no misunderstand¬ 
ing?. 

Q. What trouble would the owner be put to to verify that 
schedule and ascertain whether it was true or not? A. In 
the first place, the owner, if he agreed to let the purchaser 
go through the agent’s books as thoroughly as he wanted, 
I think that might clear it up; but I doubt it; and, the next 
question would be if there was that clause in there my belief 
would be that there might be a question later as to the exact 
schedule of rents—to know whether it meant the actual 
rent or whether it meant an estimated schedule of rent, or 
whether it has a few days’ free rent, which was often the 
case, from common knowledge, would be involved in it; 
and there were other contingencies which would make it 
better to have the clause out of the contract when the pur¬ 
chaser or the seller, either, had access to the books. 
105 Defendant probably did during that conference say 
that the schedule attached to the contract was an ac¬ 
curate schedqle, but that would not change witness’ opinion; 
a schedule of rents and actual rents may be different, and 
in normal times a man could get a few days’ rent free; that 
will be the actual rent, not shown on the schedule, it may 
not be a schedule as of that date; witness’ whole thought 
was that this was an unusual clause, and should be elimi¬ 
nated in an investment; when witness looked at the mat¬ 
ter for defendant it was the latter part of April, 1933, the 
provision referred to operating expenses for 1932, asked 
what would be the danger of guaranteeing operating ex¬ 
penses for a year that had passed, witness said, ‘‘On the 
same theory, just what is the—what would be the op¬ 
erating expense of the year 1932 as taken from the books? 
Would it mean that it would be the figures or expenses en¬ 
tered on the joooks from the first of January until the 31st 
of December, or would it mean that on the 31st of December 
and the opening of the books on January 1st the Decem¬ 
ber bills had not been paid and would not enter into the fol¬ 
lowing year’s expenses?”, even though four months had 
elapsed between the end of 1932 and the time witness was 
advising the defendant, witness’ answer w’ould have to be 
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the same because the bills obligated for in December might 
go over as late as February or March before thpy will be 
paid off and it would not be a true statement pf the ex¬ 
pense; it would be a very difficult matter to ascertain all 
the expense that had been incurred in the operation of that 
building; witness’ memorandum contains the clause, 
“Welch’s name does not appear in the contract ’f; witness 
was told by McKeever the night that we were t,here that 
Welch, Mclnerney and McKeever were making jthe deal; 
witness’ comment was for no reason at all, it was just put 
in; witness did not discuss this with defendant \my more 
after leaving defendant’s house until the memorabdum was 
dictated; he thought Welch’s name ought to go in! if Welch 
was an agent. j 

106 On re-direct examination, the witness Stamp fur¬ 
ther said that ordinarily a commission to] the real 
estate firm managing the property should be included as 
an operating expense; in a great many cases would have to 
be, in a great many cases within the last few years by rea¬ 
son of the delinquences in the payment of intejrest and 
things of that sort, the banks, insurance companies or first 
trust people have insisted upon a certain broker collecting 
the rents rather than foreclosure, in which event jit would 
be absolutely necessary and obligatory upon the b w ^er to 
let the rent be collected by a broker, and in that way it 
would be a very necessary expense; ordinarily in preparing 
a statement of that kind you would include the agept’s com¬ 
mission as being a just charge. j 

By J. Dallas Grady: j 

That he is and has for twenty-seven years beeii a real 
estate broker in the District of Columbia, is a member of 
the Washington Beal Estate Board, was on its appraisal 
committee for five separate terms of one year eaciji, is ap¬ 
praiser for the New York Life Insurance Compaijiy, does 
most of its appraising work in Washington, has beep an ap¬ 
praiser for the Home Owners Loan Corporation pnd has 
made other appraisals; his business has been of 1 a very 
general character, land, apartment houses, hotels anil clubs; 
has had quite a good deal to do with selling apartment 
houses, off and on ever since he has been in business; from 
1918 to 1928 a great many apartment houses were sold 
through his office, has drawn any number of contracts for 
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the sale of them, and has seen contracts of sale drawn by 
others, has been connected with and participated in the 
closing of contracts for the sale of quite a large number of 
apartment houses. His attention being called to the para¬ 
graph of the proposed contract involved in this suit which 
begins, “Property is sold subject to the existing 
107 tenancies,” and was asked if that was a common, 
general clause in his experience,“ and replied, “It is 
not; I have never seen a clause worded as that clause is 
worded in d contract of sale.” 

And thereupon the following occurred: 

Q. If you were representing the seller of property and 
had such a contract presented to you on behalf of the buyer, 
to present iti to the seller, would you advise the seller to 
strike it out or to leave it in? A. Strike it out. 

Mr. Sherier: Just a moment. I don’t think that is com¬ 
petent, for him to say what he would do. It is purely specu¬ 
lation. 

The Court: I sustain the objection. 

Mr. Sherier: I move to strike out the answer. 

Q. In your opinion, would any broker in the City of 
Washington, properly representing the interests of the 
seller, advise the seller to sign a contract containing such a 
clause? 

Mr. Sherier: I object to that. 

The Court: Sustained. 

To which ruling of the Court the defendant then and there 
noted an exception which was by the Court allowed and 
duly entered upon its minutes. 

On cross-examination, the said witness Grady further 
said that if he was buying an apartment house he would 
want to know something about the operating expenses of 
the building, that it is usual in witness’ business in making 
deals of this kind for the buyer to insist upon a statement 
of the expense of operation, but the statement here makes 
it a part of the contract and as equally binding on 
10S the seller as the price and terms; it is a part of the 
contract guaranteeing the expenses to be accurate. 
And thereupon the following occurred: 
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Q. Do you distinguish that from the oral representations 
of the owner? A. Yes, or a representation made in ac¬ 
cordance with the books. There is a difference, [and I will 
explain why, if I may. 

An expense account running over a period I of twelve 
months, both in cash receipts and disbursements, if they 
are adjusted to the actual receipts due for the, period of 
twelve months, or if the expenses are proratecj over the 
amount for twelve months, would not be an accurate state¬ 
ment even though it had been taken from the boc^ks, unless 
they were adjusted to the rents due in that twelye months 
or the expenses for the twelve months. There are many 
bills contracted for in December, or the year, that are not 
paid until January, and the rents payable in December are 
not collected in many instances until January, fso then a 
book statement would not be 100 per cent accurate. 

Q. But by May 1st of the succeeding year you would 
be able to ascertain what the rents were? A. T}iey could 
be adjusted. 

Q. And what the expenses were. A. They could be ad¬ 
justed as to cash receipts and disbursements to cover over 
a period of a year if the records were properly kept. 

109 Witness has had a great deal of dealings with Saul 
Company, observed from the reading of tpe clause 
that it relates merely to a rent schedule and not td rent col¬ 
lected but observed it also related to expenses; that it was 
as to expenses and rent schedules for the preceding year, 
the calendar year that had passed. 

By Rudolph B. Behrend: j 

That he is an attorney-at-law, has been since 1898; has 
known the defendant for sometime; recalls defendant com¬ 
ing to him in April, 1933, with a proposed contract for the 
sale of his apartment on Rhode Island Avenue, witness 
thinks it was the early part of May but it may h^ve been 
the latter part of April; he recalls the paper or a copy of 
it which has been offered as the proposed contract defend¬ 
ant called at witness’ office with it, he advised defendant 
concerning it; remembers that thereafter defendant called 
witness, cannot definitely state whether it was Saturday, 
May 6th, a phone call came from him when he said he 
was at the office of the agent, if that will fix the call to 
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which counsel has reference it is the call 'which witness re¬ 
members; does not recall whether it was Saturday but de¬ 
fendant said he was at the office of the agent, he was 
phoning from; that office, but witness’ recollection defend¬ 
ant did not come to his office that day with the contract; 
remembers that defendant called witness at his home but 
cannot definitely say whether it was that Saturday night, 
and also remembers that for some reason witness could not 
meet him that night; defendant wanted him to do so. 

On cross-examination, the witness Behrend further said 
that he had no definite way of fixing the hour that defend¬ 
ant called him at his home, should sav sometime between 
7:30 or 9:00 or 9:30, it was after dinner, has nothing on 
which to base that, it is very indefinite, will say he knows 
it was sometime between 7:30 and 9:30, and witness’ recol¬ 
lection is that that was the evening of the day that defend¬ 
ant had telephoned to him from down town and said 
110 he was talking from the office of the agent. 

On re-direct examination, the witness further said that he 
supposed he had represented defendant for a number of 
years prior to that time. 

And thereupon the defendant rested. 

Thereupon, further to maintain the issues on their part 
joined, the plaintiffs offered evidence in rebutttal tending 
to prove as follows: 

Bv Jesse A. McKeever: 

That in the conference on Saturday afternoon, May 6th, 
there was nothing said by the defendant like insisting upon 
the provision with respect to representation as to existing 
rent schedules and operating expenses of 1932 being elimi¬ 
nated ; that after that conference, when witness and defend¬ 
ant went down on the elevator together, Welch and Mc- 
Inerney having gone off somewhere else, and when defend¬ 
ant offered witness $250, defendant did not go over to the 
cigar stand and did not ask the cigar man for pen and ink 
so that he might write a check because witness told him 
witness could not take the check. 

By Harry S. Welch, Jr.: 

That in the conference of May 6th, defendant did not 
insist upon the provision respecting representations as to 


93 


M. MCINERNEY, H. S. WELCH, JR. AND J. A. MCKEEVER. 

rent schedules and operating expenses for 1932 being elimi¬ 
nated from the contract. 

i 

I 

By Martin Mclnerney: 

I 

That defendant did not on the afternoon of Mjay 6th in¬ 
sist that the provision with respect to the schedule of rents 
and operating expenses be eliminated from the contract. 

And thereupon the plaintiffs rested. 

And thereupon the defendant renewed the motion there¬ 
tofore made by then making a motion at the clos^ of all of 
the evidence that the Court direct the jury to return a ver¬ 
dict in favor of the defendant, on the grounds of! variance 
between the declaration and the proof and on thb further 
ground that real estate brokers occupy a fiduciary 
111 relationship to those whom they represent ^nd must 
disclose to them fully, completely, frankly and hon¬ 
estly all the information they receive concerning the sub¬ 
ject-matter, must conceal nothing, and above all piust not 
misstate anything, and if they do they are derelict} in their 
duty and they lose all right to compensation, and that upon 
these grounds the plaintiffs did lose their right to com¬ 
pensation in this case; which motion the Court overruled, 
and to which ruling of the Court the defendant then and 
there noted an exception which was by the Courtj allowed 
and duly entered upon its minutes. I 

Thereupon, the plaintiffs requested the Court to'instruct 
the jury as follows: | 

The jurors are instructed that if they shall find f,rom the 
evidence that the plaintiffs were engaged in business as 
real estate brokers in Washington, D. C.; that the defend¬ 
ant requested or authorized them to find a purchase^ for the 
apartment house known as 1437 Rhode Island Avenue, 
N. W., upon the terms and conditions testified to} by the 
plaintiffs and set out in the written offer of Thojmas B. 
Crisp, and that pursuant to such request they die} find a 
purchaser, in the person of Thomas B. Crisp, able and will¬ 
ing to buy said property on said terms, and that ^he de¬ 
fendant, on being notified that such purchaser ha|d been 
found and was ready to close the bargain on said} terms, 
refused to consummate the sale, then the plaintiffs fire en- 
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titled to and have earned their commission, and your verdict 
should be for the plaintiffs. 

The defendant objected to the said instruction unless 
amended bv inserting in the fourth line thereof after the 
words “authorized them” the words “on or about April 
15, 1933,” which objection the Court overruled and to which 
ruling of the Court the defendant then and there 

112 noted an exception which was by the Court allowed 
and duly entered upon its minutes. 

The defendant further objected to the said instruction 
unless amended bv striking from the 6th line thereof the 
words “testified to by the plaintiffs,” which objection the 
Court sustained and amended the prayer accordingly. 

The defendant further objected to the said instruction un¬ 
less amended bv adding at the end thereof the following 
language or its equivalent, “unless you further find that in 
obtaining defendant’s consent to said terms, the plaintiffs 
violated their dutv to the defendant, as that dutv is defined 
by the Court”; which objection the Court overruled and to 
which ruling of the Court the defendant then and there 
noted an exception which was by the Court allowed and 
duly entered upon its minutes; and the defendant further 
objected to the said instruction unless amended by adding 
at the end thereof the words, “in the sum of $5,000 with or 
without interest in your discretion and if with interest then 
only from the 7th day of June, 1933”, and the plaintiffs 
consented to the amendment of the said instruction in the 
particular stated, and with the amendment so made the 
Court thereupon granted the said instruction, to which 
ruling of the Court the defendant then and there noted an 
exception because of the refusal to make the changes therein 
requested by the defendant, which exception was allowed 
by the Court and duly entered upon its minutes. 

Thereupon, the defendant requested the Court to instruct 
the jury as follows: 

Defendant’s Prayer No. 1. 

The jury are instructed that the burden of proof is upon 
the plaintiffs, to establish their case by a preponder- 

113 ance of'the evidence, which means that, weighing the 
evidence on both sides, unless the jury find that the 
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i 

evidence for the plaintiffs is stronger than thatjfor the de¬ 
fendant, their verdict should be for the defendant; and the 
jury are further instructed that if, after weighing the evi¬ 
dence for both sides, they find that the evidence f^r one side 
balances that for the other, then their verdict should be for 
the defendant. j 

i 

Defendant’s Praver No. 2. i 

i 

The jury are instructed that the basis for theiplaintiffs’ 
claim is an alleged contract of employment entered into be¬ 
tween the three plaintiffs on the one hand and t|ie defend¬ 
ant on the other, and unless the jury find that tfce defend¬ 
ant did employ the three plaintiffs as his agents tlo secure a 
purchaser for the property, their verdict should ^e for the 
defendant. j 

i 

Defendant's Prayer No. 3. | 

The jury are instructed that if they find that |the three 
plaintiffs were employed by the defendant to secure a pur¬ 
chaser for the property, the plaintiffs are not entitled to 
recover a commission unless the jury find that the [plaintiffs 
secured a purchaser ready, able and willing to puy upon 
the identical terms authorized by the defendant; afid, there¬ 
fore, if the jury find that the offer of purchase presented by 
the plaintiffs to defendant contained any clause, condition 
or term not authorized by the defendant nor agreed to by 
him, then their verdict should be for the defendant. 

Defendant’s Prayer No. 4. 

The jury are instructed that if they find that the three 
plaintiffs were employed by the defendant to secure a pur¬ 
chaser for the property, then the plaintiffs were the agents 
of the defendant and it was their duty to obtain jthe best 
price and terms possible for the defendant, to at ^11 times 
give the defendant the benefit of their knowledge land ad¬ 
vice and to deal with the defendant at all times in 
114 perfect good faith; and the jury are further in¬ 
structed that if they find the plaintiffs or any one of 
them did not use their or his best efforts to obtain |:he best 
price and terms possible for the property, or that tbie plain¬ 
tiffs or any one of them did not at all times give the jdefend- 
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ant the benefit of their or his knowledge and advice, or that 
the plaintiffs or any one of them at any time during the 
transaction acted for or on behalf of or in the interest of 
the proposed purchaser, then their verdict should be for 
the defendant. 

The plaintiffs objected to the granting of the Defendant’s 
Prayer Xo. 2, and the following occurred: 

The Court: “Of course, I understand there is some ques¬ 
tion, perhaps, as to whether all three were employed but 
there is no doubt about the ratification of the employment 
of them all, I think”. 

The Court: What really happened was this. The first 
man he retained was Mr. McKeever. Then Mr. McKeever 
associated with himself these other two men, and their as¬ 
sociation, their acts and deeds and so forth, and negotia¬ 
tions and so forth, were all known to the defendant. There 
is no question about that. 

Mr. Sherier: Xo, sir. 

The Court: I think this is misleading, because this does 
not necessarilv mean that at the very beginning he retained 
these three. 

Mr. Sullivan: If your Honor please, let me say a word. I 

don’t want to mislead vour Honor. The situation was 

* 

this. Mr. McKeever was the one employed and the only 
one ever employed. It is customary in this business, as Mr. 
McKeever testified without contradiction, when a broker 
is employed by some one for him to go out and associate 
others with him. Those others are his associates. They are 
not the agents of the owner, but thev share with him in the 
commission. 

115 The Court: Looking at it one way it is not; look¬ 
ing at it another way it may be misleading. 

Mr. Sherier: I think it is misleading. 

The Court: I think so. I am going to refuse it. 

And to the ruling of the Court, the defendant then and 
there noted an! exception which was by the Court allowed 
and duly entered upon its minutes. 

The plaintiffs objected to the defendant’s prayer No. 4, 
and thereupon the following occurred: 

Mr. Sherier: I do not think there is any evidence to sup¬ 
port it, if your Honor please. 
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The Court: Well, that was mv thought. Thev obtained 
the price and terms for the defendant; they wfcre not re¬ 
quired to get any more than what he told them. | 

Mr. Sherier: What he was willing to take. 

The Court: What he was willing to take. H0 first said 
he would take $40,000, and then they found he could not get 
that and he said he would take $35,000. 

Defendant’s counsel then argued the questionj following 
which the following occurred: 

Mr. Sullivan: The third ground to direct a verdict, your 
Honor may still say as you did on yesterday that vou will 
not direct a verdict on that, but certainly yoq have no 
right to say that the jury cannot find on that question. 

The Court: Well, I am sorry I do not think I lean agree 
with you, Mr. Sullivan. I cannot see that there is any 
dereliction of duty here. The defendant is not a child. 

Mr. Sherier: There is bound to be some conflict of the 
testimony. 

The Court: He is a mature man and knows \ldiat he is 
about and he knew what he was willing to sell jhat prop¬ 
erty for and, according to their story, they got him 
116 a purchaser on those terms. No, I do not think that 
prayer is justified by the evidence. 

The Court thereupon sustained the objection to defend¬ 
ant’s said instruction No. 4, to which ruling of the Court 
the defendant then and there noted an exception which was 
by the Court allowed and duly entered upon its mihutes. 

And thereupon the following occurred: 

Mr. Sullivan: Before your Honor finally rejects that 
fourth prayer, I want to reoffer the fourth prayerj with one 
word stricken out, the word “three” in the first liiie. Under 
your Honor’s ruling as to the three of them, with the em¬ 
phasis on the word “three” may be sufficient ground in the 
opinion of the Court of Appeals to support the rujing here, 
but we offer it with the word “three” omitted in that line. 

The Court: Do you want to offer it with striking out the 
word “three”? j 

Mr. Sullivan: Both ways, with “three” in anfl with it 
out; I offer it both ways. ! 

The Court: I cannot write it in both ways. Th^ stenog¬ 
rapher is taking this down. j 

8—6493a I 
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Mr. Sullivan: Yes, sir. 

The Court: Very well. 

Mr. Sullivan: 1 Your Honor gives me an exception to 
overruling that? 

o 

The Court: Yes, sir. 

To which ruling of the Court the defendant then and 
there noted an exception which was by the Court allowed 
and duly entered upon its minutes. 


And thereupon the Court charged the jury as follows: 


117 The Court: Ladies and gentlemen of the jury, this 
case has consumed two days in the taking of testi- 
monv and this morning in the argument, and it reallv boils 
down to a very simple question of fact. 

These plaintiffs, real estate brokers, have sued the de¬ 
fendant for a commission which tliev claim tliev earned bv 

» + 

reason of securing, at defendant’s request and by his au¬ 
thority a contract to buy an apartment house which he 
owned, upon terms which had been agreed upon by him as 
satisfactory. Plaintiffs say that they did procure such a 
contract and that its terms were satisfactorv to him, or 
had been prepared satisfactory to him, and he denies it, 
and the issue for vou is where is the truth between those 


two things. 

The law respecting real estate brokers and commissions 
is quite simple, A broker, who has been duly authorized 
to negotiate, who obtains for the owner of the property a 
purchaser who is ready, able and willing to buy that prop¬ 
erty upon terms satisfactory to the seller, is entitled to his 
commission even though the deal does not go through. If 
the seller for some reason refuses to carrv it out whv, 
nevertheless, lie is responsible for the commission if those 
terms have been satisfactory; that is, if the broker has 
procured a purchaser who is ready, able and willing to 
buy upon the terms fixed by the owner. But those terms 
must have been fixed bv the owner. A man has the right, 
as has been suggested to you by both counsel, to impose 
anv terms that he wants to as a condition of selling his 
property, and a buyer has the right to impose any terms 
he wants to as a condition to buying that property. If they 
cannot agree, there is no sale, of course; but, if the broker 
brings the parties to an agreement, when lie has done that, 
he has earned his commission. 
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Now, if you find in this case on the evidencej that the 
plaintiffs were engaged in business as real estatf) brokers 
in Washington and that the defendant requested or 

118 authorized them to find a purchaser for the apart¬ 
ment house known as 1437 Rhode Island! Avenue, 

• 1 7 

upon the terms and conditions set forth in the written offer 
of Thomas B. Crisp, and that, pursuant to such! request, 
they did find a purchaser in the person of Thomas] B. Crisp 
able and willing to buy said property on said tejrms, and 
that the defendant, on being notified that such purchaser 
had been found and was ready to close the bargain on said 
terms, refused to consummate the sale, then the plaintiffs 
are entitled to and have earned their commission, then your 
verdict should be for the plaintiffs in the sum (|>f $5,000 
with or without interest in your discretion and if! with in- 
tcrest then only from the 7th day of June, 1933.1 

Now, as to Dr. Crisp, there is not any question ijbout his 
ability to carry out, but that is not the question at| all. He 
did sign a contract and that contract was tendereid to the 
defendant. There is no question about that. 

The sole question, really, is whether the defencjant had 
insisted, right up to the very end, that the clause jwith re¬ 
spect to the representations as to rents and operating ex¬ 
penses should be taken out of the contract. Iicf claims 
that the reason he refused to sign that contract was be¬ 
cause of that clause, and the plaintiffs claim that he did not 
insist on that clause being taken out and that defendant 
agreed that it may remain in. That is the question of fact. 
It has been argued to you one way or another atyout the 
reasonableness or unreasonableness of that clause. The 
view I take of the case is that it makes no difference. If I 
am buving real estate 1 would want to find out what the 
schedule of rents is there and what it would cost to Operate 
it. If I cannot find it out, I don't have to buy it. jOn the 
other hand, if I own property and don't care to te|ll what 
the rental schedules and operating expenses are, yoh don’t 
have to buy it; and if anybody don't want tc( buy it 

119 they don’t have to buy it; so the view I take) of the 
case it makes no difference, if I insist on it j or the 

seller may refuse it. | 

The question for you is did the defendant insist that that 
clause go out of the contract. If he did, and the contract 
as presented lo him still had it in, why then he cannot be 
held for the commission. 
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I want to make that perfectly plain. The broker cannot 
earn his commission unless he procures a purchaser who 
will accept the terms which the seller insists on. That is 
perfectly clear and settled by the law. But, if the broker 
does get a purchaser who is otherwise accepted, and who 
agrees to the terms as fixed by the seller, then he has earned 
his commission if the seller refuses to carrv it out. 

There are several minor points here which I do not believe 
it is necessarv to dwell on at anv great len s:ht. 

In the first place, do not be confused by the fact that 
there are three plaintiffs here. The evidence is uncontra¬ 
dicted that Mr. McKeever was the man who was approached 
by Mr. Hessick, the defendant, and asked to find a pur¬ 
chaser. It is not disputed at all that after that he asso¬ 
ciated himself vtith the other two plaintiffs, Mr. Welch and 
Mr. Mclnerney, and there is no dispute at all but what Mr. 
Hessick was perfectly familiar with the fact that they were 
all three working together. Whether he had authorized 
more than one in the beginning is immaterial. He accepted 
the services of all three of them, and there is no question 
in my mind but what they are all three proper plaintiffs. 


So the real question, as I have said, and I want to empha¬ 
size it, comes down to the question of just what happened 
on the 6th of May, that is, on this Saturday, for if on that 
Saturday plaintiffs had procured a contract from Dr. Crisp 
which contained the terms which had been agreed upon as 
acceptable by Mr. Hessick, then they had earned their com¬ 
mission. If it was a contract which was satisfactory to 

• 

Mr. Hessick, or would be satisfactory to him, then 
120 thev earned their commission. If it was not, then 
thev had not earned the commission, and that is the 
question for you to decide. 


All questions of the credibility of the witnesses and the 
weight of the testimony are for you. You are the sole 
judges of who is telling the truth and who is not telling the 
truth. You are the sole judges of the weight to be given 
to the testimony. I think it is proper for me to caution 
you against not allowing trivial circumstances to be of 
much influence.i The weight to be given to the testimony 
you are the sole judges of. Still, in the course of a trial 
that consumes two or three days, there are a lot of mat¬ 
ters usuallv brought out that reallv do not amount to verv 
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much and ought not to carry very much weight[ But you 
are the judges of what is weighty and what is not weighty. 
The weight to be given to the testimony is the tendency of 
the testimony to tip the scales, and the burden pf proof is 
on the plaintiffs to establish by a fair preponderance of the 
evidence every material allegation to support t^ieir cause 
of action. In this case the burden of proof is onj the plain¬ 
tiffs to prove by a fair preponderance of the evidence that 
on or about the 6th day of May, 1933, they had procured for 
the purchase of this property a purchaser who \Vas ready, 
willing and able to buy it upon tlie terms agreed upon by 
Mr. Ilessick. That is their burden. That means tp place all 
the evidence on one side in a pan of the scal|e and all 
the evidence on the other side in the other pan of| the scale, 
the evidence in favor of the plaintiff must be enough to tip 
the scale that way. If the scales are evenly balanced, then 
the defendant is entitled to the verdict; and, of jeourse, if 
the evidence is in favor of the defendant it tips ithe scale. 
But the burden is on the plaintiffs; and if it is even, if there 
is no preponderance one way or the other, then the defend¬ 
ant is entitled to a verdict. 

Now, in judging the credibility of these witnesses, you 
have to adopt the same standards that we def ordinal*- 
121 ily in private life. We look at a man, sizet him up. 

What has been the manner of these witnesses on the 
stand ? Have they impressed you as being trutjhful and 
honest men, doing their best to tell the truth, the whole truth 
and nothing but the truth as they swore to, or does the man¬ 
ner of anv of them convey to your mind thev are not trying 
exactly to be truthful, that the}’ are trying to distort their 
testimony so that it may be favorable to them, pr trying 
to conceal something or trying to convey something, or 
trying perhaps to deceive you by an untruth? Tljie sizing 
up of those witnesses is for you. You are the soib judges 
of that, and in judging that you take into consideration 
their appearance and general manner on the stand. Then 
the probability of the stories which thev tell: Does it seem 
reasonable? Does it jibe with the other facts in tpe case? 
Is it consistent with the conceded facts? In other words, 
is it a reasonable and probable story. That may lie taken 
into consideration. Mere differences of opinion j do not 
mean at all that anybody has deliberately testified j falsely. 
An illustration which I am in the habit of giving, is this: 
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Supposing two years from now you twelve members of 
the jury and counsel at the table and myself were called 
upon to tell what took place during the last three days? 
The chances are that we might all differ in our recollection. 
The chances ai;e we would differ as to which witness was 
put on first. What time did a certain witness go on the 
stand. IIow was he dressed. IIow long was he on the 
stand. Where did he go when he got oil the stand. What 
did he testify while on the stand. We would probably all 
differ. Some of us could not remember very much at all. 
Some of us mav remember most everything, and vet we 
might all be trving our best to tell the truth, the whole truth 
and nothing buf the truth. So the mere fact that witnesses 
do not alwavs agree does not mean that anvbodv is trving 
to tell an untruth. In fact, I think, as has been suggested 
here by counsel for one side or the other, I have for- 
122 gotten which, that sometimes when witnesses agree 
too closely, particularly if the language they used is 
the same, it looks as if they had rehearsed it in advance 
and committed it to memory. 


Then, there is another thing which you must take into con¬ 


sideration in this 


case, is who is interested in the case. 


Unfortunately, but undoubtedly, in some instances the in- 

• 7 *7 

terest which a witness may have in the outcome of the liti¬ 


gation mav tend to cause him to exaggerate a little in his 


own behalf or to suppress a little in his own behalf, or color 
his store in a little wav, some wav or another, with the idea 
of creating an impression that is perhaps not exactly true. 
I do not mean to imply that anybody here has done that, 
but it is a circumstance you may take into consideration, 
the interest which these witnesses have. 


The plaintiffs are interested witnesses, of course: so is 
the defendant. So far as I can recollect none of the others 


are, but that is for you; you decide that yourselves. But 
the plaintiffs and the defendant are interested witnesses; 
there is no doubt about that. You have a right to take that 
into consideration. 


There is another principle which I think I ought to call 
to your attention, and that is this. If you believe that any 
witness has deliberately testified untruthfully about any 
material circumstance or fact in the case, you have a right 
to disregard the testimony of that witness entirely. The 
general principle is that a man who lies about a thing is un- 
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worthy of belief. But, that should not be domi, unless you 
find the man has deliberately lied to you. AVliat we want 
here is the facts, the truth, the real truth, antjl that is the 
only reason we are here. This is a serious Effort in the 
execution of the law to find out what the truth! is, and that 
is what you are here for, to find out what the truth in this 
controversy is between these parties. It is a jvery impor¬ 
tant and serious obligation placed upon you, apd I have no 
doubt you will perform it to the best of your ability. 
123 As I have already said, if the plaintiffsjare entitled 
to a verdict, it should be for the sum <[)f $5,000 to 
which, if you so desire, you can add interest fj-om the 7th 
dav of June, 1933. 

If you do not believe that the plaintiffs have sustained 
the burden of proof in this case, then your veifdict should 
be for the defendant. 


In case your verdict is for the defendant, your verdict is 
merely for the defendant. If your verdict is for the plain¬ 
tiffs, it will be for $5,000 with or without interest from the 
7th of June, 1933. j 

Now, there are two instructions which I have been re¬ 
quested to read by the defendant, and which are entirely 
proper, although I think I have already covered them in 
mv charge: I 

“The jury are instructed that the burden of proof is 
upon the plaintiffs to establish their case by a preponder¬ 
ance of the evidence, which means that, weighing the evi- 


e evidence 
defendant. 


deuce on both sides, unless the jury find that tl 
for the plaintiff is stronger than that for the 
their verdict should be for the defendant; and tlje jury are 
further instructed that if, after weighing the evidence for 
both sides, they find that the evidence for one side balances 
that for the other, then their verdict should be ^‘or the de¬ 
fendant.” 

I think I have covered that substantially befor 

1 

“The jury are instructed that if they find that the three 
plaintiffs were employed by the defendant to secure a pur¬ 
chaser for the property, the plaintiffs are not cjmtitled to 
recover a commission unless the jury find that the plaintiffs 
secured a purchaser ready, able and willing to [buy upon 
the identical terms authorized by the defendant; dnd, there¬ 
fore, if the jury find that the offer of purchase presented by 
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the plaintiffs ito defendant contained any clause, condition 
or term not authorized bv the defendant or agreed to bv 
him, then their verdict should be for the defendant.” 

124 Now,i as I say, the case narrows itself down to a 
single question of fact: Did the contract which the 
plaintiffs obtained from Dr. Crisp contain the terms and 
conditions which had been agreed upon by the defendant as 
those upon which he would sell his property, and was it 
free from any clause which he had refused to permit in 
that contract? That is the question. If the contract be in 
the form agreed upon, then the plaintiffs are entitled to re¬ 
cover. If it was not, then your verdict should be for the 
defendant. 

That covers everything, I think. 

Mr. Sherier: I think so, your Honor. 

And thereupon the following occurred: 

Mr. Sullivan: We note exceptions to your Honor’s com¬ 
ments about the three plaintiffs and about trivial matters, 
and to the effect that thev find the terms had been agreed 
upon by Mr. Ilessick on May 6th instead of in accordance 
with the allegations of the declaration that they had been 
agreed upon on or about April 15th. 

The Court: All right. I do not remember quite what I 
said about trivialities. What is the point? I have not said 
anything particularly. 

Mr. Sullivan: In general trivial matters. 

The Court: All right. That is all ladies and gentlemen; 
you mav retire. 


And thereupon, before the jury retired, the defendant 
noted an exception separately and severally to the said 
comments of the Court about the three plaintiffs and to his 
said comments about trivial matters which exceptions were 
by the Court severally and separately allowed and duly 
entered upon its minutes. 

125 Be it further remembered that the foregoing com- 
prises the substance of all the testimony in the case 
necessary to explain the issues and questions involved and 
the relation of the parties thereto, and of all the proceed¬ 
ings had in the trial of said issues and questions, and in 
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connection with the several exceptions set out ih the fore¬ 
going bill of exceptions, and that each of the s^id several 
exceptions was taken at the time thereof, relative thereto, 
and was at the time of the taking thereof, respectively, sepa¬ 
rately and severally, duly entered on the Minuites of the 
Court by the Justice then and there presiding, ^nd at the 
request of the defendant the Court does hereby sign and 
seal this his bill of exceptions, and does herebyj make the 
same a part of the record, which is accordingly! done this 
3d day of May, A. D. 1935, now for then. 


ALFRED A. 


Consented to: 

JOSEPH T. SHERIER, 
Attorney for Plaintiffs. 
BATES WARREN, 
WILLIAM C. SULLIVAN, 
ANDREW M. HOOD, 

Attorneys for Defendant. 
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BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. | 

i 

This is an appeal from a judgment entere4 in the 
lower court in the sum of $5,000. Appellees ire real 
estate brokers and brought suit against appellant al¬ 
leging that on or about April 15, 1933, appellant em¬ 
ployed them to obtain and secure a purchase^ for an 
apartment house “upon certain terms and conditions 
then and there specified by” appellant, and ]that he 
agreed and promised to pay them a commission of 
$5,000 “in the event the plaintiffs were successful in 
securing a purchaser upon the terms and conditions so 




specified by the defendant”, that appellees undertook 
to find a purchaser “upon the terms and conditions 
specified by the defendant” and thereafter, on or 
about April ‘29, 1933, “secured from one Thomas B. 
Crisp, who was ready, willing and able to purchase said 
property upon the aforesaid terms and conditions, an 
offer in writing so to purchase said property” and that 
the appellant refused to accept such offer. 

Appellant filled a motion to strike the declaration or 
in the alternative to strike therefrom the words “upon 
certain terms and conditions then and there specified 
by said defendant”, “upon the terms and conditions 
so specified by the defendant”, and “upon the afore¬ 
said terms and conditions”, upon the ground that the 
said declaration and the parts so specified were vague, 
indefinite and uncertain. 

Upon the hearing of the motion to strike, the Court 
treated it as one for a bill of particulars, and granted 
it as such. The appellees filed a bill of particulars 
stating that “the terms and conditions upon which the 
defendant authorized the plaintiffs to find a purchaser 
for the property described in the declaration are set 
out in the offer of Thomas B. Crisp, a copy of which is 
attached and made a part of this bill of particulars.” 
(R. 4-9) 

The plea of j appellant denied that he had ever em¬ 
ployed the appellees to find a purchaser for the real 
estate mentioned, and alleged the true facts to be that 
appellant had told the appellee McKeever that he 
would pay him a commission of $5,000 if McKeever 
sold the equity in the property for $40,000 on terms 
and conditions satisfactory to appellant; that Mc¬ 
Keever presented to appellant a purported offer to 
purchase from Crisp but upon terms and conditions 


I 


not satisfactory to appellant and the samp was re¬ 
jected; that thereafter the appellees McKcfever and 
Welch presented to appellant another purpoirted offer 
of Crisp, which was likewise not upon terms and con¬ 
ditions satisfactory to appellant and was likewise re¬ 
jected; that thereafter the appellees MeKeevpr, Welch 
and Mclnerney presented a third purported offer of 
Crisp but this offer was likewise not upon tjmms and 
conditions satisfactory to appellant and wad likewise 
rejected; that the said last mentioned offer was in form 
substantially the same as that set forth in tie bill of 
particulars, and appellant denied that he had' ever au¬ 
thorized the appellees or any of them to finld a pur¬ 
chaser for said property on the terms and conditions 
therein set forth. (R. 10-11) I 

Issue was joined and a trial had before the court 
and jury, resulting in a verdict for appelleds in the 
sum of $5,000. (R. 12-13) A motion for a new trial 

was denied, and judgment entered upon the | verdict. 
(R. 13) From that judgment this appeal wajs taken. 

In the course of the trial various matters of yariance 
developed which are hereinafter fully set forth, in con¬ 
nection with which the appellant reserved dup excep¬ 
tion and in the opening statement these same vari¬ 
ances appeared, whereupon appellant moved for a di¬ 
rected verdict on tlie opening statement, which motion 
was overruled for the reason that such a motipn very 
rarely can be granted. (R. 18) Xo exception 'was re¬ 
served to this ruling because appellant did no^; desire 
to stand upon the motion. 

Other matters in the course of the trial which were 
made the subject of exception will appear in the discus¬ 
sion of the points involved including the Court’s ac¬ 
tion upon the prayers. | 
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The main controversy was covered by a motion made 
on behalf of the appellant at the close of the case to 
direct a verdict in his favor upon the grounds of vari¬ 
ance and that the appellees had upon their own record 
shown a breach by them of the fiduciary relationship 
existing between them and their principal, the appel¬ 
lant. 

ASSIGNMENT OF ERRORS. 

The appellant filed in the lower court his assignment 
of errors, that the trial court erred in the following 
particulars and respects, namely: 

1. In refusing to strike out testimony to the effect 

C.' V 

that the defendant finally said he would take $35,000 
on the ground that such testimony constituted a vari- 
ance from the declaration. 

2. In refusing to strike out testimony as to the con¬ 
tents of the first form of contract, on the ground that 
such testimony constituted a variance from the dec- 
laration and violated the parol evidence rule. 

3. In refusing the strike out testimony to the effect 
that the defendant said the price of $35,000 was all 
right, on the ground that such testimony constituted a 
variance from the declaration. 

4. In refusing to strike out the testimony regarding 
the conference on Saturday afternoon, May 6th, on the 
ground that such testimony constituted a variance 
from the declaration. 

5. In refusing to allow the witness Welch to be asked 
on cross-examination, “Don't you know, as a practical 
man, that making guarantys in good faith does not 
protect you if the guaranty is not correct V 9 

6. In permitting plaintiff’s counsel to ask the wit¬ 
ness Bowie if he was not verv reluctant to testify in 
this case. 
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7. In permitting plaintiffs ’ counsel to ask thie witness 
Bowie if he testified he did not recall because he did 
not recall or because he did not care to state, j 

8. In refusing to allow the witness Grady to|be asked 
if, in his opinion any broker in the city of Washing¬ 
ton, properly representing the interests of t}ie seller, 
would advise the seller to sign a contract containing 
such a clause as the one contained in the form of con¬ 
tract in evidence. 

9. In refusing to direct a verdict for the defendant 
at the close of the case on the ground that there was a 

i 

variance between the declaration and the proof, and 
on the further ground that real estate broker^ occupy 
a fiduciary relationship to those whom they rjepresent 
and must disclose to them fully, completely,j frankly 
and honestlv all the information thev receive (concern- 
ing the subject matter, must conceal nothing ^nd must 
not misstate anything, and that upon these grounds the 
plaintiffs did lose their right to compensatioh in this 
case. 

10. In granting plaintiffs’ prayer No. 1. 

11. In refusing to modify plaintiffs’ prayer 
the separate and several particulars requestejl by the 
defendant. 

12. In denying defendant’s prayer No. 2 

13. In denying defendant’s prayer No. 4. j 

14. In charging the jury that it was not disputed 
that after McKeever’s original appointment he associ¬ 
ated himself with the other two plaintiffs, Which and 
Mclnerney, and that there was no dispute but that 
Hessick was perfectly familiar with the fact that they 
were all three working together, that whether he had 
authorized one or more in the beginning was immate¬ 
rial, that he accepted the services of all three ind that 
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there was no,question in the Court’s mind but that they 
were all three proper plaintiffs. 

15. In charging the jury that the real question, and 
the Court wanted to emphasize it, came down to the 
question of just what happened on the 6th of May, that 
is, on that Saturday, for if on that Saturday plaintiffs 
procured a contract from Crisp which contained the 
terms which had been agreed upon as acceptable to 
Hessick then tliev had earned their commission. 

16. In charging the jury that the court thought it 
proper to caution the jury not to allow trivial circum¬ 
stances to be of much influence, that in the course of a 

trial that consumes two or three davs there are a lot of 

* 

matters usuallv brought out that reallv do not amount 
to verv much and ought not to carrv very much weight. 

The foregoing assignment of errors may be grouped 
together under the following 

o o 

POINTS AND AUTHORITIES. 

I. The fiduciary relationship existing between the 
appellant and the appellees. 

II. The exclusion of questions propounded to Welch 
on cross-examination, and to Gradv on direct exam- 

7 i 

ination. 

III. The over-ruling of objections to questions pro¬ 
pounded to the witness Bowie. 

IV. The variances between the pleadings and the 
proof. 

I. THE FIDUCIARY RELATIONSHIP EXISTING 
BETWEEN THE APPELLANT AND THE AP¬ 
PELLEES. 

There is no principle more solidly established in the 
law than that a real estate broker occupies a fiduciary 
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1 

relation to his principal, must deal in perfject good 
faith, must give him the benefit of his knowledge and 
advice, must conceal nothing from him, and jrnust ob¬ 
tain for him the highest price and the best tejrms pos¬ 
sible. Tliis Court has been particularly explicit and 
emphatic on the subject. i 

i 

An agent’s duty is to obtain the best ptice that 
lie can for his principal and scrupulously jto avoid 
placing himself in a situation which mav| conflict 
with this duty, and any attempt to occupy the re¬ 
lation of agent to two persons whose interests 
conflict, whether with or without notice tojthem is 
to be condemned as contrary to good morals and 
the principles of equity. | 

Mannix v. Hildreth , 2 App. I). 0., 259, 2|74. 

j 

In llarten v. Lojjier , .‘>1 App. 1). C., 362, 368, 369, this 
Court said: 

The law is quite liberal in its recognition of the 
right of a real-estate agent or broker to recover 
reasonable compensation from the owner of prop¬ 
erly, who desiring to sell the same, contracts for, 
or accepts his services in finding a purchaser 
ready and able to pay the price. On tlnj) other 
hand, it is a thoroughly well-established principle 
that, out of consideration for human weaknesses, 
the law will not permit such brokers, and|others 
occupying fiduciary relations, to put themselves 
in a position where they are subject to the demands 
of conflicting duties; without, at least tljie full 
knowledge and consent of both vendor and yendee, 
even if then, one cannot act as the agent aijd rep¬ 
resentative of both in the same transactioii. The 
duty of an agent for the vendor is to obtain the 
highest possible price for his property; of the 
agent for the purchaser to buy it for the fowest 
price. These duties are so irreconcilable and con¬ 
flicting that they cannot be performed by th(J same 
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agent without danger that he will sacrifice the in- 
terests of one to the other, or both to his own when 
his commission is dependent upon the consumma¬ 
tion of the sale. If he so acts as the agent of each 
without the knowledge of both, he is clearly guilty 
of a breach of his contract, and commits a fraud 
bv his concealment. A contract under such con- 
ditions is contra bonos mores, and the law, acting 
in harmony with morals, will refuse to enforce it,” 
(citing many cases). 


To invoke the principle now under consideration it is 
not necessarv that the broker shall have acted in bad 
faith. His duty is to be candid, frank, make full dis¬ 
closure and act in all things for the best interest of his 
principal. Failing in this, even though no bad faith 
be involved, lie forfeits his right to compensation. 

In Fox vj ('ohm, 34 App. 1). C. 389, 392, this Court 
said: 


‘‘The relation between a principal and his agent 
is of a confidential nature, requiring perfect good 
faith on the part of the latter, and entitling the 
principal to the benefit of his knowledge and ad¬ 
vice. 

“When the appellant procured the purchaser, 
lie said that lie believed him to be responsible, and 
that he was ‘all right in every respect’. Upon this 
representation the appellees acted. There was no 
reason why they should prosecute an independent 
inquiry before accepting the purchaser. The sale 
was not to be made solelv upon credit. If the 
purchaser was ‘all right’, he could be expected to 
make the small cash payment, and then the lien 
upon the property would be security for the de¬ 
ferred payments. 

“Under these circumstances it would be unjust 
to make the appellees pay a commission for a sale 
that the irresponsible purchaser refused to com- 




I 
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plete. We are not to be understood as intimating 
that the appellant acted in bad faith; doubtless, he 
fully believed that the purchaser intended! to com¬ 
ply. But the proposition of law for which! he con¬ 
tends would offer a temptation to careless or un¬ 
principled agents to make sales to irresponsible 
bidders at high prices, without any reasonable ex¬ 
pectation that the terms of sale would be complied 
with or could be enforced.” 

In Raidings v. Collins, 36 App. D. C., 72, 76, this 

Court, after quoting from Mannix v. Hildreth, 2 App. 

D. C. 259, 274, supra, p. 7, said: 

“It is the duty of an agent to disclose fully to 
his principal every step taken by him in the trans¬ 
action of the principal’s business. If it be the sale 
of real estate, he should keep nothing concealed in 
his efforts to bring the owner and prospective pur¬ 
chaser together. The identity of the purchaser 
and the true consideration should be instantly dis- 
closed. Under such circumstances the courts af¬ 
ford ample protection to the agent against any 
attempt on the part of the principal, through di¬ 
rect dealing with the purchaser, to eliminate the 
agent from the transaction and escape compen¬ 
sating him for his services. On the otheij hand, 
the principal will be protected against any con¬ 
cealed, undisclosed act ion on the part of the agent, 
whereby the agent or anyone whom he secretly 
represents may secure an unfair advantage or oc¬ 
cupy a position where a possible fraud mi^ht be 
perpetrated. The actual commission of frjaud in 
such case is not necessary.” 


In Dahlgren v. Story, 39 App. D. C. 29, 33-5, this 
Court said: 

“Defendants each admitted that they acted as 
agents for plaintiffs in making the sale, anct their 
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counsel also testified that lie recognized the fact of 
their agency. In fact, on the face of the record, 
the relation of principal and agent between these 
parties is conclusively established. Hence, the 
case must turn upon the question of good faith on 
the part of defendants in acting as the agents of 
plaintiffs. The relation of agent and'principal did 
not cease with the execution of the contract of 
sale, but extended continuously from the date of 
the submission of the original proposition, in 
April, until the execution and delivery of the deed 
and the payment of the consideration therefor, in 
October. This being true, the defendants will be 
held to the strictest accountability during the 
time the fiduciary relation existed, or prior there¬ 
to, for all acts connected with or affecting their 


* 


agencv. 

“The fiduciary relation established between the 

* 

parties charged the defendants with a sacred 
trust, which demanded of them a complete, open 
and frank disclosure to plaintiffs of every step 
taken in the transaction from the date of the crea¬ 
tion of the agencv until the transaction was finally 
closed. During that period defendants owed a 
duty to plaintiffs which forbade the placing of 
themselves in any attitude, however profitable, 
that would even appear to be antagonistic to the 
interests of plaintiffs, without first having secured 
their consent after a full disclosure. The practice 
of real testate agents in concealing from their prin¬ 
cipals the conditions upon which contracts of sale 
are procured cannot be too severely condemned. 
The name of the actual vendee, the true considera¬ 
tion, and every detail employed by the agent in 
bringing the parties together, should be promptly 
disclosed by the agent to his principal, and for 
failure to do so the courts will uphold the prin¬ 
cipal, not only in repudiating the transaction, but 
in recovering loss sustained by him or profit se¬ 
cured bv the agent. 



“In a case of this sort the issue of fraud iis elim¬ 
inated. Where an agent voluntarily places him¬ 
self in a position antagonistic to the interest of his 
principal, the court will not stop to consider 
whether any fraud in fact existed or was qven in¬ 
tended, or whether the principal suffered lolss. The 
principal has at his disposal the option of repu¬ 
diating the entire transaction, or of demlanding 
and enforcing reparation for loss sustained, in¬ 
cluding commissions paid. The rule of law appli¬ 
cable to the state of facts here presented is well 
stated by Mr. Justice Harlan in Roberson v.j Chap¬ 
man, 152 U. S. (57o, 681, 38 L. ed. 592, 595, 14 Sup. 
Ct. Rep. 741: 

“ ‘He (the agent) was precluded by thcb posi¬ 
tion, voluntarily assumed by him from taking ad¬ 
vantage of his principal, or from dealing wjjth the 
property committed to his care in any otl^er ca¬ 
pacity than as an agent, who was bound to sub¬ 
ordinate his own interests to those of his princi¬ 
pal. He could not, directly or indirectly, become the 
purchaser and maintain any title thus acquired 
as against his principal; for, in so purchasing, his 
duty and his interest would come in conflict. If 
an agent to sell effects a sale to himself, under the 
cover of the name of another person, he becomes, 
in respect to the property, a trustee for the prin¬ 
cipal, and, at the election of the latter, seasonably 
made, will be compelled to surrender it, or, j if he 
has disposed of it to a bona fide purchaser, tjo ac¬ 
count not only for its real value, but for any profit 
realized by him on such resale. And this wjll be 
done upon the demand of the principal, although 
it may not appear that the property, at the | time 
the agent fraudulently acquired it, was worth 
more than he paid for it. The law will not, in|such 
case, impose upon the principal the burden of 
proving that he was in fact injured, and willlonlv 

l O *17 j V 

inquire whether the agent has been unfaithful in 
the discharge of his duty. While his agency Icon- 




tinues, he must act, in the matter of such agency, 
solely with reference to the interests of his prin¬ 
cipal. The law will not permit him, without the 
knowledge or assent of his principal, to occupy a 
position in which he will be tempted not to do the 
best lie may for the principal.’ The rule is also 
well stated and applied in Pomeroy’s Eq. Jur. sec. 
959; Clark & 8. Agency, sec. 407; Godfrey v. Dut¬ 
ton, 16 App. 1). C. 117; Marten v. Loftier, 31 App. 
D. C. 362; Kawlings v. Collins, 36 App. D. C. 72”. 


In National Savings and 7 'rust Co. v. Sands, 44 App. 

1). C. 20, 32, this Court said: 

“It ltiav as well be understood bv real estate 
agents that the courts will not tolerate the sur¬ 
reptitious taking of double commissions, or the 
trading of a principal’s property for property in 

which the agent is either secretly interested as 
* • 

owner or agent, or in what is known as triangular 
deals, where the title passes through a dummy or 
straw man for the purpose of piling up commis¬ 
sions and concealing the real facts relating to the 
transaction, or anv position assumed bv the agent 
which is even remotely antagonistic to his prin¬ 
cipal, or any concealment from the principal by 
the agent of any transaction conducted by the 
agent relative to his age new 


This Court, in Bradley v. Davidson , 47 App. D. C. 
266, reviewed the prior cases and reiterated the rules 
theretofore announced. 

How do ithe actions and conduct of the appellees 
square with their obligations as declared by this hon¬ 
orable Court in the foregoing cases? 

A statement of the chronology of events is essential 
to an understanding of the questions raised. 

The appellant invited the appellee McKeever to sell 
the apartment house. According to McKeever this 
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was some time in February, 1932, while appellant says 
it was about April 1. At all events, at some uncertain 
time thereafter McKeever asked Welch to take it up 
with Crisp because he was a customer of Wejlch, and 
McKeever knew Crisp had the money. McKedver told 
Welch he considered the property a bargaiij at the 
price appellant asked for it, $40,000 for the eqbity. 

Welch caused McKeever to approach appejllant to 
obtain an exact itemized statement of receipts j and ex¬ 
penses. Appellant kept an account made hp from 
statements furnished by B. F. Saul Co., thi rental 
agent. Appellant turned the books over to McKeever, 
who made up a statement from them but omitted to in¬ 
clude a rent collection commission of 5 per cei^t which 
amounted to $2,400 for the preceding year bnd ap¬ 
pellees refused to insert it when the omission was 
called to their attention. i 

McKeever and Welch called upon appellant and told 
him Crisp would not pay $40,000, did not halve and 
could not raise that much monev, and that he wWld or 
they thought he would pay $25,000. At that tiijie they 
had a $25,000 offer from Crisp and he had $4(f,000 in 
two building associations. Appellant finally $aid he 
would take $35,000. j 

Thereafter, McKeever presented to appellant ja form 
of contract of sale which provided, among other Ithings, 
(1) that a $3,750 first trust note on another property 
should be taken as part of the $35,000 payment, (2) 
that the $180,000 first trust on the property should be 
extended for six years, (3) that the taxes shcjuld be 
reduced $1,000, (4) that the contract should be |void if 
the purchaser should not succeed in withdrawing the 
purchase money from the building associations, and 
(5) that the “property is sold subject to * * * tljie rep- 
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resentations, of the seller as to schedule of rents as of 
this date and the cost of operating and maintaining the 
building for the year 19J2 as are more particularly set 
forth in the statement of same hereto attached and 
made a part hereof” (K. 27), which schedule as already 
noted omitted the rent collection commission of $2,400. 

Api>ellant immediately called into conference Stamp, 
a real estate man of 20 years experience who was ap¬ 
pellants adviser in real estate matters. They say 

that thev went over the entire contract with McKeever 
*> 

that night, and he denies this. At all events, Stamp 
prepared a memorandum of objections to the contract 
the next day, and appellant and McKeever discussed 
it that night. McKeever says Stamp was with them 
only for a short while. Stamp and appellant deny this. 
McKeever says that when the three of them did dis¬ 
cuss the contract, Stamp wanted the receipts and ex¬ 
pense clause taken out but appellant agreed to keep it 
in. Appellant and Stamp both deny this. 

Crisp, called as a witness for the appellees, says that 
on Thursday night, May 4th, lie signed the contract. 
On Friday, May 5th Welch told appellant the contract 
had not been signed, and he claims it was not signed 
until Friday night. 

Appellant and appellees met on Saturday morning 
and afternoon Mav 6th and Monday morning May 8th. 
On Saturday evening May 6th, Welch claims that he 
persuaded Crisp to strike out the clause providing 
that the contract should be void if he could not get the 
money from the building associations, while Crisp 
says that he had arranged to get the money on Friday, 
had tried all day Saturday to reach Welch to tell him 
so, and that when Welch came into his office Saturday 
evening he did tell him before Welch had a chance to 
say anything to him. 
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(Ma¬ 
ker tell 


When the Saturday afternoon conference bi'oke up, 
the appellees told appellant the deal was off jbecause 
Crisp said it would be if not signed by 4 o’clock. 

On Monday morning, the appellees called ujpon ap¬ 
pellant and he wanted to submit the contract to his 
attorney, but they would not permit it. They j.hen de¬ 
manded payment of commission, which was Refused. 
The suit followed. j 

The specific evidence applicable to the point now 
under consideration may be grouped as follow] s: 

1. According to the testimony for the appellees, in 

February, 1933, appellant authorized McKeever to sell 
the equity in the property for $40,000 above a fiijst trust 
of $180,000, and a few days later McKeever suggested 
to Welch that he submit the property to Crisp because 
McKeever knew* that Crisp had the money. 
Keever, R. 18) But at no time did McKeever el 
appellant that he knew Crisp had the money, n|ff even 
when Welch falsely told appellant that Crisp did not 
have that much and could not raise more than $25,000. 
(Welch, R. 47, Crisp, R. G5) I 

Crisp himself, produced as a witness for the] appel¬ 
lees, says he did not tell Welch that he could not pay 
more than $25,000 or could not raise more tha[n that, 
but at that time he did have more than $25,000 at the 

. i 

building associations, he had $46,000 m tv*o of them. 
(R. 65 ) I 

2. On direct examination McKeever said that] at the 
time he called upon appellant and asked him ifor an 
absolutely correct statement he told appellant t|hat he 
v’as working with Welch and Mclnerney (R. 10) but 
on cross-examination he admitted that he did not know 
whether he then told appellant of Mclnerney |s con¬ 
nection. (R. 33) 
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3. About March 15 or sometime later Welch told 

McKeever that he did not think he could get Crisp to 
pay $40,000, they then saw appellant and, according to 
McKeever, said they thought they could get Crisp to 
pay $25,000 (R. 19, 33), while according to Welch he 
then told appellant that Crisp said he would give 
$25,000. (R; 41.) Which is right? Was it not for 

the jury to say ? At this time Welch did have an offer 
of $25,000 from Crisp (R. 63, 64, 65), and when Mc¬ 
Keever first spoke to Welch about the property he told 
him he considered it a bargain at $40,000 for the equity. 
(Welch, R. 46.) 

4. The form of contract when presented to appellant 
was bv him in turn referred to his attornev, who ac- 
cording to both McKeever and Welch made several 
changes of 2 or 3 words, one being “represents” to 
“guarantees” and vice versa (McKeever, R. 21, 
Welch R. 50). Welch said he told appellant that these 
changes were so ridiculous that he did not feel it would 
help the deal any, that anybody can see the words 
“represents” and “guarantees” mean the same thing, 
and that appellant agreed with that (R. 42-3), yet 
everv lawver knows that there is a verv substantial 


and vital difference between the meaning of these 
words, and knows what that difference is. The changes 
had been suggested by Behrend, appellant’s lawyer. 
Welch undertook to advise appellant to ignore the ad¬ 
vice of his counsel, and did so on the false assumption 
that the two words mean the same thing, and he claims 
that he was successful in this effort. Was he not dere¬ 
lict in liis duty to the appellant in making the effort, 
regardless of its outcome? The change from “repre¬ 
sents” to “guarantee” does not appear upon the face 
of the contract which was put in evidence but the op- 
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posite change does. It is in the clause which was even¬ 
tually stricken out to the effect that if Crisp <j:*ould not 
withdraw his raonev in the building associatioii the con- 
tract would not be binding on him, and the language of 
the contract as drawn and before it was submitted to 
Behrend was “The purchaser represents thajt he has 
sufficient moneys on deposit in The Perpetual Building 
Association and The American Building Association” 
to consummate the contract (R. 27). Behrendi advised 

i 

that the word “represents” as it appears in [the lan¬ 
guage just quoted be changed to “guarantees”. 

5. On Friday, May 5th, Welch told appellant he 

thought the deal was off. (R. 42.) In point of fact, 
Crisp had signed the contract and given it ty Welch 
the preceding night. (R. 63, 64.) I 

6. On Saturday morning, May 6, according t(j the ap¬ 
pellees, the three of them called upon appellant at the 
office of the latter, with the contract signed by Crisp, 
appellant said he wanted to show it to his attorney be¬ 
fore signing it, McKeever suggested that he call the 
attorney and all of them go to his office together, ap¬ 
pellant said, no, he would take the contract up himself, 
he called the attorney and found he could not bee him 
until one o’clock and said to leave it with hfm, but 
Welch said he could not do so, that the appellees could 
go with him to see the attorney, that he had i agreed 
with Crisp to return the contract in 24 hourb either 
signed or unsigned and that it would not leave iis pos¬ 
session unless it was signed, that he had given his 
word on that and was not going to break it. (Mc¬ 
Keever, R. 21-2, Welch R. 43, Mclnerney, R. 56 )t That 
at the Saturday afternoon conference appellees jargued 
with appellant and “in the meantime, our 4 [o’clock 
time limit was running low”, it got almost 4 [o’clock 


when appellant said he would bet Welch he could get 
the time extended, it was nearly 5 o’clock when the con¬ 
ference broke up. (R. 22.) Welch explained to ap¬ 
pellant that he would have to return it to Crisp if it 
was not signed by 4 o’clock (R. 38) and said Crisp 
would be out of the deal by 4 o’clock and he tried to 
get appellant to sign before then, ‘‘By the terms of 
the offer it was off by 4 o’clock” (R. 38-9); while ac¬ 
cording to Welch appellant several times asked him to 
call up Crisp and “finally at 4 o'clock or toward the 
option to withdraw or the time had come for it, why, 
I did call him up and I could not get him” (R. 44), 
when he, Welch, refused to let the contract go out of 
his possession unless it was signed appellant said to 
him that he wanted to show it to Behrend, that he was 
not being treated fairlv, that he should be allowed to 
take the contract—to the effect that he was not being 
trusted, he said a great deal about not being allowed 
to take the contract, and Welch did not think he was 
making an unreasonable demand (R. 51), Welch could 
not tell whether according to Crisp’s instructions his 
offer terminated at 4 o’clock but he did inform appel¬ 
lant that the offer would terminate at that time, he 
does not know whether in doing so he correctly in¬ 
formed appellant. ( R. 54) 

Crisp, testifying as a witness for the appellees, said 
that the time did not expire at 4 o’clock on Saturday, 
May 6th, but that it expired in his office any time dur¬ 
ing office hours, any time between 5:30 and 7:30, and 
that Welch eftme in that Saturdav evening about a 
quarter or half past seven (R. 65). 

7. The appellees were insistent upon the appellant 
signing the contract the day it was presented to him, 
whether during business hours or however late at 
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night, and without the opportunity of submitting it 
to Mr. Behrend, his attorney. On Fridayl evening, 
May 5th, McKeever reached the appellant oii the tele¬ 
phone, he did not see them until the next morping, and 
Welch protested the agreement was that hppellant 
was to accept the contract the day it was signecjl (R. 43). 
McKeever said that, after Stamp made hii sugges¬ 
tions, the contract was taken up with Behrend, appel¬ 
lant's attorney, who made a schedule ofj several 
changes (R. 21). On Saturday morning, May) 6, when 
the three appellees called upon appellant wittJ the con¬ 
tract signed by Crisp, appellant wanted to show it to 
his attorney but the appellees objected, McKeever 
saying that all of them would go to the attorney’s 
office together, Welch saving that he could liot leave 
the contract with the appellant for that purppse (Mc¬ 
Keever, R. 22, Welch R. 43, Mclnerney, R. 561). 

McKeever said that when the appellant and the ap¬ 
pellees met in Mclnernev’s office on Saturd^v after- 
noon, appellant said he had not had much tim^ to talk 
to Ins attorney, who had been busy, but there were two 
things to which the attorney objected, the clauses about 
taxes and building associations, and appellees “ar¬ 
gued” with the appellant for “quite a long while, 
trying to explain to him about what the taxes meant 
and it was not Dr. Crisp’s idea that it meant mpre than 
one vear, and the reason for this clause aliout the 
building and loan association,” etc., and a 
said the clauses might be all right, but his ; 
had not had time to go over that matter and rpaybe if 
he has more time he will agree that they are all right 
(R. 22), and as the 4 o’clock time limit was running 
low appellant said if the time could be extended until 
11 o’clock he could see Behrend at 11 o’clock and it 


ppellant 

attorney 
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may he he would O. K. these provisions. (R. 22) 
Welch said that when the appellant entered Mclner- 
ney’s office on Saturday afternoon he said it had been 
impossible to get a final decision from Behrend, who 
was verv busy and had only glanced at the contract 
casually, he had some doubt about the tax reduction 
clause, “We argued with him and urged him to sign 
the contract, we said that was what he had told us to 
get and we had gotten it and we did not feel that any 
risk should be taken by attempting to change them or 
asking the purchaser to change them, because he had 
been assured Mr. Hessick would accept it”; that the 
conference lasted for two hours or more “We had been 
arguing that the tax clause could not be misconstrued 
and he agreed to that and said that maybe Mr. Behrend 
would see it !the same way,” (R. 43-4); that in that 
conference Welch told appellant that the change in the 
tax reduction clause was immaterial (R.44). 

McKeever said he had a phone talk with Welch 
Saturday night, and about an hour later told appellant 
Welch “had these changes out of the contract” and 
wanted appellant to sign that night, saying “I think 
you ought to sign it tonight. That is what vou agreed. 
You agreed to sign it the day we got the contract.” 
(R. 23). Welch said that Saturday evening after see¬ 
ing Crisp he phoned to appellant, and told him he 
wanted to come right up and get him to sign, that Crisp 
had made the changes he had requested and Welch 
could see no reason for delaying it further, everything 
had been done that he asked, appellant said he wanted 
to talk to Behrend and would call Welch back, which 
he did, and said he could not do anything that night, 
Behrend had! some guests, and will have to let it go 
over until Monday morning, Welch said he did not 
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want to let it go over, agreement was that 


appellant 


would sign the day llie contract was presented or 
would pay commission, and appellant said! he could 
not do anything about it that night, the titlej company 
was closed, and Monday morning is just a$ good as 
Saturday night, “1 am not going to sign th^ contract 
until Mr. Belirend has had an opportunity to look 
at the paper.” (R. 44). Crisp said that on! the occa¬ 
sion to which Welch so testified he eaves-dilopped on 
the phone, when Welch said 4 4 I have got all tljiis signed 
over here, and we have stricken out the building loan 
and everything is agreed to and the contract is ready 
for your signature,” appellant said 4 ‘I tri^d to get 
Mr. Belirend and I got him on the phone, and he is 
busy and he cannot go over this thing until Monday,” 
Welch replied 4 4 The time is close to expiring and you 
agreed to sign this and it is ready for your signature” 
and appellant said 44 1 cannot sign it now, ^nd there 
is no use getting excited about it. We ca|nnot put 
his check through the clearing house until Monday, and 
we cannot order the title until Monday, Monday will 
be just as good as tonight.” (R. 64). 

McKeever said that at the conference on 
morning, May 8th, he said to appellant 44 We 
you exactly what you agreed to sign” and that Welch 
then said 4 4 We want you to sign these contracts right 

i 

now. We have done everything you wanted 4 s to do” 
(R. 24), and Welch himself testified that on that occa¬ 
sion appellant said to let him have the contract and 
have Belirend approve it, and Welch replied that he did 
not think he should allow anybody to approve it, ap¬ 
pellant had agreed to it and he expected him jo sign it 
(R. 45). The appellees stayed there quite a Vf l hile try¬ 
ing to get appellant to sign the contract ancj. he said 


Monday 

V 

have got 
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“We will get hold of Mr. Behrend and sign that.” 
Appellees thought that since the changes appellant 
wanted were not material lie should sign the contract 
as it was (McKeever R. 38). “We were still trying 
to make the deal; just going down there to see him.” 
There was (quite a lot of discussion. (Melnerney, 
R. 57.) 

Welch further said that he met appellant casually 

many times and discussed that matter casuallv with 
» % 

him on the street, “Simply discussed it, argued the 
matter, I suppose you would call it, trying to show him 
what Dr. Crisp was insisting upon and why he was 
insisting upon it,” (R. 48), not arguing the appellant’s 
case hut that of Crisp, and it is significant that no¬ 
where in the entire record does there appear a single 
word showing that at any time any of the appellees 
argued anything with Crisp or tried to point out to 
him what appellant was insisting upon or why he was 
insisting upon it, or that they ever took up with him 
to any extent appellant’s point of view—the only 
point of view which they had the right to advance or 
promote to any extent. 

Appellant said that on the night when he showed 
McKeever the Stamp memorandum he told him he 
wanted to show it to Behrend and he took it around 
to Behrend\s house, then went back and saw McKeever 
and told him that Behrend said that if the corrections 
were made to bring the signed contract to him and he 
would 0. K. it (R. 70-1): that on Friday, May 5th, 
'Welch asked appellant would he sign the contract if 
he got it that dav and he told him he would if the 
changes were made and with Behrend’s approval: that 
on Saturday morning. May 6tli, appellant asked to 
have the contract to take to Behrend but the appellees 



would not permit it, (R. 72), met the appellees Satur¬ 
day afternoon, told them had not been able to pee Beh- 
rend and was not going to sign until got in tojicli with 
him (R. 73), called Behrend who said he could not go 
over the matter that afternoon and appellant said to 
let it go until Monday, but appellees said they had to 
be back at 4 o'clock and would not let it go 4ver (R. 
74), that Welch talked with appellant Saturday eve¬ 


ning on the phone when appellant said therej was no 
use of discussing it any more without Behrend being 
there, and phoned Behrend, he was having company 
and said to let it go until Monday (R. 75); on j\Ionday 
morning appellant said to the appellees that | if they 
would put the contract on a regular real estajte form 
without anv ifs and ands he should sign it but would 
first have to take it up to Behrend’s office and get his 
approval, Welch said it could not be done and appel¬ 
lant told him he wanted to ask Behrend to put his 0. K. 
on same (R. 7b). On cross examination appellant said 
that when Welch called him on Friday night, May 5th, 
he, appellant, was in bed. (R. 83). j 

8. McKeever said that his reason for not gping to 
Crisp himself was that he was a customer of j Welch 
(R. 32), and this record amply demonstrates tjhat all 
three of the appellees dealt throughout the entire mat¬ 
ter on exactly that basis—that Crisp rather tljan the 


appellant was their customer and was the on^ to be 

satisfied, acting as between Crisp and the apjpellant 

primarily in the interest of the former though in the 

last analysis and in reality not in the interest of either 
• • 

but only in the interest of obtaining a commission for 
themselves. 

9. Welch further said that after the conference on 
Saturday afternoon, May 6th, “I went to Dr.j Crisp 
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cincl urged the tax clause as was wanted and to strike 
tlu* building association clause out of the contract” 
(R. 44). He is clearly in error in this statement, to 
deal with it charitably, for Crisp himself testified that 
on the preceding Friday morning he had made ar¬ 
rangements with the building association to have 
$32,000 in cash and on Saturday morning he tried to 
get hold of Welch to tell him that he could strike that 
provision out of the contract but could not get him on 
the phone, tried 7 or 8 times and when Welch came 
into Crisp’s office Saturday night Crisp told him “I 
have stricken out that building and loan affair and I 
have cash available” (R. 03-4); “as Welch came in 
the door that evening,” Crisp said “I have got the 
monev available in cash for this deal and we will strike 
out that clause in regard to the building and loan asso¬ 
ciation” (R. 65). 

10. Welch said that on Monday afternoon, May 8, 
the appellees sent the contract down to appellant’s 
office with a letter stating that Crisp was ready, will¬ 
ing, and able to perform and 1 i tender was again made 
of Crisp’s offer” (R. 45). For whom were the appellees 
acting in making this tender? Tender was not neces- 
sarv to protect their rights if anv thev had. Thev were 
clearly acting as the agents of Crisp since he was the 

onlv one on whose behalf there was anv occasion to 
• % 

make a tender. 

11. With!respect to the clause concerning the guar¬ 
antee of receipts and disbursements, which involved 
the main question of fact in the trial court, McKeever 
said that the onlv two changes in the contract which 

were discussed at the conference on Saturdav after- 

* 

noon, Mav 6, concerned the tax and the building asso- 
ciation clauses (R. 24); that at both the Saturday 
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morning and afternoon conferences “The onlyj discus¬ 
sion was about the two clauses” mentioned ^R. 31); 
that nothing whatever was said about the guarantee 
of receipts and expenses at the Saturday afternoon 
conference (R. 38), but both Welch and Mcjlnerney 
flatly contradict him in this statement, Welchj saying 
that Saturday afternoon there was quite a bitj of dis¬ 
cussion about the tax and building association clauses, 
that there was discussion at that time of the guaran¬ 
tee of rentals and expenses but “That compared to 
the discussion about the other clauses was sd minor 
we just passed over that. It was his own statement 
and he agreed that it was correct and if he agreed it 
could not do any harm” (R. 52-3), and Mclnerney, 
after saying that Saturday afternoon no changes were 
discussed other than the tax and building association 

° i 

features admitted that there was some talk about the 
guarantee of rents and expenses “But Mr. j Welch 
pointed out to Mr. Hessick that he had furnished us 
those figures, they were gotten out of his books and 
he had ample time to check them and if the '[figures 
were accurate then that could not be a matter [of anv 
great moment” (R. 58). 

McKeever said that when Stamp was present they 
ran through the list of expenses and Stamp waited to 
know if the rents were correct and said that iunless 
the schedule was correct it would lay appellant open 
to liabilitv. Being asked whether on that occasion it 
was not pointed out to him that the difference of a 
small amount in the rent of one apartment for a jmontli 
will be 12 times that for a vear and would involve a 

i 

tremendous sum of money upon which to calculate 
interest for damages, McKeever said there waej some 
discussion about that but he pointed out to appellant 
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“You furnished the figures. I would not have von 
approve the contract unless the figures are correct”; 
that appellant did not in fact furnish the figures but he 
furnished the books from which the figures were taken 
bv McKeever, who knew that the books were com- 
piled from statements furnished by the Saul Company 
(R. 35-6). McKeever further said that a part of the 
clause as to the guarantee of the rents and expenses 
schedule was discussed with Stamp and that he, Mc- 
keever, then said that Crisp could not be gotten to 
sign'* unless we were willing to do this, and I said ‘You 
furnished the figures, and you have ample figures to 
see if they are correct’ and appellant said he knew 
thev were correct and agreed that the clause should 
stay in but Stamp suggested that it come out (R. 37). 
Both appellant (R. 77) and Stamp (R. 86) deny this. 

MYlcu said that the unusual clauses were tax reduc¬ 
tion and building association (R. 41-47-S). He believes 
that they were the only unusual ones, he does not think 
the clause about the schedule of rents and operating 
expenses is unusual: lie has not sold many apartment 
houses, such a clause was in the later Longfellow 
apartment house sale to Crisp who “insisted that it be 
in there” that is the only completed sale known to 
Welch in his 10 years “off and on” experience con¬ 
taining such, a clause: he has had other offers con- 
taining one but they were not accepted, and in the 
Longfellow deal the clause was inserted “in the inter¬ 
est of making the deal,” he was acting for the seller 
in putting it in and it was inserted at the demand of 
the purchaser (R.48). 

Welch was asked whether in the Stamp memoran¬ 
dum there was anvthing about eliminating this clause 
and he replied “Yes, sir, I recall it said to verify that” 


and that is the best answer he can make to the Question 
(R. 49). ! 

Welch further said that on Saturday afternoon, May 
6th, appellant said “The next deal I make I ai(i going 
lo get you to draw the contract for me. i never saw 
a contract that tied the seller up so as this one does. 
This statement should not be in here,” and Welch told 
him “if the statement is correct it cannot possibly 
hurt you, you know it is correct. It was taken right 
off your books. If you made the statement in good 
faith it cannot hurt you” (R. 53), and at this point 
counsel for appellant inquired of Welch if he (lid not 
know as a practical man that making guarantees in 
good faith does not protect you if the guarantee is 
not accurate, but upon objection by appellees’ <j*ounsel 
the question was ruled out on the ground that it in¬ 
volved a matter of law (R. 53). See post, p. 40. 

Appellant le.sliiied that at the conference with Stamp 
and McKeever the guarantee of the Saul records, the 
tax reduction, and the building association Clauses 
were all argued, that when he received the Stamp 
memorandum he told McKeever to strike out all of 
those clauses (R. 70); that when the three appellees 
came into his office on Saturday morning, Ma!v 6th, 
these clauses were not stricken and he asked tljem to 
strike them and to let him have the contract to t^ike to 
Behrend; (R. 72); that when he saw them thatjafter- 
noon he told them the clauses guaranteeing renis and 
about monev from building associations had noi; been 
changed and that he was not going to sign until he got 
in touch with Behrend (R. 73); talked with them for 
about two hours and at least a dozen times all of them 
told him the contract had to be returned bv 4 o’clock 

i 

signed or unsigned, Crisp was a peculiar man and 
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would not let a pen scratch be made on the contract, 
and appellant said he didn’t care how peculiar Crisp 
was he would not sign the contract with the clause in 
about guaranteeing expenses and rents, there was no 
one in the world who could guarantee Saul’s records, 
on numerous occasions bills had been charged up 
against the Rhode Island Gardens, an apartment house 
at Rhode Island and First St., X. E., also they had 
omitted from the schedule of expenses the matter of 
commission on rent collections, told them that was an 
operating expense “which my agent, Mr. McKeever 
argued was not an expense”, the amount of it for the 


year 1932 as recalls was $2,400 (R. 72-3) : that on Sun¬ 


day afternoon when he returned to McKeever the un- 

mt 


opened package containing the contracts he said to 
McKeever “It looked to me like I had no representa¬ 
tion in the matter at all”, (R. 75) and when on Mon¬ 
day morning the three appellees came to his office with 
the guarantee of rents and expenses still in the con¬ 
tract he said to them “It looks like I have got no rep¬ 
resentation in this deal” (R. 76); that in discussing 
the contract with McKeever and Stamp he did not 
agree that the clause relating to expenses and rents 
should stay in ( R. 77), and did not so agree in Mc- 
Inerney's office on Saturday afternoon (R. 78). 

Welch never even told Crisp that appellant objected 
to the clause guaranteeing receipts and expenses 
(Crisp, R.65). A fortiori , he did not explain appel¬ 
lant’s position to him. None of the appellees advised 
the appellant of the dangers lurking and inherent in 
that clause, as it was their duty to do. Their advice 
and arguments were all in the opposite direction. 

Stamp, who had been in the real estate business for 
20 years or more, testified that he objected to the big- 


ger part of the contract, including the guaranteeing 
of rents and expenses, the whole contract ) was talked 
about that night, neither then nor at anv> other time 


when appellant, McKeever and Stamp wete together 
did appellant refuse to accept Stamp's adiice or dis¬ 
agree with him about the clauses concerning rents and 
expenses or say that he would leave that clause in the 
contract; in the presence of McKeever, Staiiip advised 
against signing the contract guaranteeing jthe actual 
rents and actual expenses and gave as Ijiis reason 


for the advice that it was impossible for lan owner 


where the rents were in the hands of an lagent for 
collection to guarantee the amount of rents) collected 
and expenses disbursed, that was a most unusual thing 
to put in a contract, it is most unusual, he hcjis been in 
business for 20 years, has seen numerous contracts for 
the sale of apartment houses and in his entire experi¬ 
ence he never saw a clause in a contract for the sale 
of an apartment house worded as or substantially as 
this one (R. 85-6). j 

On cross examination he further said that the provi¬ 
sion guaranteeing rents and expenses is a most un¬ 
usual one, it was an absolute guarantee that the sclied- 
ule of rents would be $47,000 per year or whatever the 
amount was and Stamp’s whole thought wa.4> that it 
was a very fine way to involve trouble at sotne later 
date, if there were any variances, and appellant and 
McKeever probably told him the schedule h^d been 
taken from appellant’s books but his books w<j)uld not 
necessarily be in exact accordance with the Sar^l books, 
thinks appellant did say that he kept a duplicate of 
Saul’s records, the thought in Stamp’s mind not 
so much whether it was a guarantee or not as it was 


the question or understanding as to the exact gmount 
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of rents and expenses from time to time, and if asked 
the same question today Stamp’s thought would be 
that a clause of that sort could in the future involve 
a question where it could so easily be straightened out 
at the time ibv going over the books themselves and 
determiningifor themselves, the purchaser and seller, 


if the owner agreed to let the purchaser go through 
the agent’s books as thoroughlv as he wanted that 
might clear it up but Stamp doubts it, there might 
be a question later as to the exact schedule of rents, 
whether it meant the actual rent or an estimated rent, 
whether there was a few da vs free rent which was 
often the case from common knowledge, and there 
were other contingencies which would make it better 
to have the clause out of the contract when the pur¬ 
chaser or the seller, either, had access to the books; 
appellant probably did say that the schedule was ac¬ 
curate but that would not change Stamp’s opinion, a 

schedule of rents and actual rents mav be different 

* 

and in normal times a man could get a few davs’ free 
rent, that will be the actual rent not shown on the sched¬ 
ule, Stamp's whole thought was that this was an un¬ 
usual clause and should be eliminated in an investment 


(R. 87-8). 

Stamp looked at the matter the latter part of April, 
1933, the danger of guaranteeing operating expenses 
for the year that had then passed would be on the 
same theory, what would be the operating expenses as 
taken from the books? Would it mean the figures en¬ 
tered on the books for the preceding year or would 
it mean that bills had not been paid and would not en¬ 
ter into the following year's expenses, even though 4- 
months had elapsed since the end of 1932? Stamp’s 
advise would have to be the same because bills obli- 
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gated for in December might go over as late a& Febru¬ 
ary or March and it would not be a true statement of 
expenses, it would be a very difficult matter tjo ascer¬ 
tain all the expenses that had been incurred (^fc. 88-9). 

On redirect examination, Stamp further s<jiid that 
ordinarilv a commission to a real estate firmlmanag- 
ing property should be included as an operating ex¬ 
pense (R. 89). j 

J. Dallas Grady, after testifying that he ha^ been a 
real estate broker for ‘27 years, is a member of the 
Washington Real Estate Board, was on its appraisal 
committee for five separate terms of one year each, 
is an appraiser for the New York Life Insurance Com¬ 
pany and does most of its appraising in Washington, 
has been appraiser for the Home Owners’ Loan Cor¬ 
poration and has made other appraisals, his business 
has been of a very general character, land, apartment 
houses, hotels and clubs, has had a good deal to do 
with the selling of apartment houses ever since he has 
been in business, has drawn any number of contracts 
for their sale and has seen contracts of sale drawn by 
others, has been connected with and participated in 
the closing of contracts of sale of a large nunfber of 
apartment houses, said the clause concerning receipts 
and expenses is not a common general clause, “I have 
never seen a clause worded as that clause is woiided in 
a contract of sale” (R. 89-90). O 11 appellees’[objec¬ 
tion, lie was not permitted to state whether or not any 
broker properly representing the interests of aj seller 
would advise him to sign a contract containing such 
a clause (R. 90). See post, pp. 40-1. 

As we have seen, this Court has held that tlnp obli¬ 
gations of the appellees to the appellant included the 
duty to obtain the best price possible, to scrupulously 



avoid placing themselves in a situation which might 
conflct with this duty, not to attempt to represent both 
sides whether with or without notice to them (Mannix 
v. Hildreth, 2 App. D. C. 259, 274, supra p. 7, Rawlings 
v. Collins, 36 App. D. 0. 72, 76, supra p. 9); not to put 
themselves in a position where they were subject to 
the demands of conflicting duties (Harten v. Loftier, 
31 App. D.i C. 362, supra p. 7); to exercise perfect 
good faith and to give the appellant the benefit of their 
knowledge and advice (Fox v. Cohen, 34 App. D. C. 
289, 392, supra p. 8); to disclose fully every step taken 
in the transaction, to keep nothing concealed and not 
to occupy a position where an unfair advantage might 
be obtained or a possible fraud might be perpetuated 
(Rawlings v. Collins, 36 App. D. C. 72, 76, supra p. 9); 
that their relation to the appellant was of a confiden¬ 
tial nature (Fox v. Cohen, 34 App. D. C. 389, 392, 
supra p. 8); that it was a fiduciary relation and 
charged the appellees with a sacred trust, which de¬ 
manded of them a complete, open and frank disclosure 
of every step taken in the transaction, and which for¬ 
bade them to place themselves in an attitude that 
would even appear to be antagonistic with the inter¬ 
ests of the appellant without first having secured his 
consent after a full disclosure, and that tliev were re- 
quired to promptly disclose every detail employed by 
them and upon failure to do so they lost all right to 
compensation (Dahlgren v. Story, 39 App. D. C. 29, 
33-5 supra p. 9; National Savings & Trust Co. v. 
Sands, 44 App. D. C. 20, 32, supra p. 12); and it is 
not necessary for the appellant to make out a case of 
actual bad faith or fraud (Fox v. Cohen, 34 App. D. C. 
389, 392, supra p. 8: Rawlings v. Collins, 36 App. D. C. 
72, 76, supra p. 9; Dahlgren v. Story, 39 App. D. C. 
29, 33-5, supra p. 9). 
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Did the appellees discharge these duties tjo the ap¬ 
pellant when, though McKeever knew that (|Msp had 
the money with which to pay $40,000 for the equity 
in the property he permitted Welch, without contra¬ 
diction, to tell appellant that Crisp did not have and 
could not raise more than $25,000, Crisp at the time 
actually having $46,000 in two building associations ; 
or when McKeever testified on direct examination that 

I 

upon a given occasion lie informed appellant that he 
was working with Welch and Mclnerney arid there¬ 
after admitted on cross examination that he did not 
know whether at that time he told appellant of Mcln¬ 
erney ’s connection; or when, according to MIcKeever 
he and Welch told appellant that they thought they 
could get Crisp to pay $25,000, actually havirjg at the 
time an offer of that sum from Crisp; or wljien they 
took up with appellant the matter of selling to Crisp 
for $25,000 and finally had appellant agree to sell for 
$35,000 without telling him as McKeever ijad told 
Welch that McKeever considered it a bargain) at $40,- 
000, or in telling appellant that his attorney’s change 
of the word “represents” to “guarantees” waf ridicu¬ 
lous; or when they refused to allow the appellant to 
take Crisp’s contract to his attorney and insisted upon 
going with him to see his attorney, or, in taking the 
contract from Crisp with the agreement that it ^vas not 
to be left with appellant unless he signed it—if Welch 
was representing appellant in taking this Contract 
from Crisp his possession of it was that of thri appel¬ 
lant, and he certainly had no right to refuse tjo allow 
his principal to have the physical possession |of that 
which was legally his; or in telling appellant that 
under Crisp’s instructions the time limit for appellant 
to sign expired at 4 o’clock when in point of fact it 
did not expire until 7:30; or in consistently and re- 
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peatedlv endeavoring to prevent appellant conferring 
with and taking the advice of his counsel; or in insist¬ 
ing that the contract be signed by appellant the day 
it was signed by Crisp regardless of the hour of the 
dav and without consultation with counsel; or in argu- 
ing with appellant trying to explain to him Crisp’s 
ideas instead of trying to explain to Crisp appellant's 
ideas; or in not advising appellant of the dangers lurk¬ 
ing and inherent in the rent and expense clause but 
instead refusing even against his insistence to insert 
as one of the'expenses the $2,400 rent commission— 
the insertion of which if unnecessary as appellees’ 
claim could have done no harm but the omission of 


which would have the effect of concealing that item 
from Crisp and of possibly at least laying the appel¬ 
lant open to a suit for very heavy damages; or in deal¬ 
ing with the matter throughout on the basis that Crisp 
was as McKeever testified the customer of Welch, 
rather than that appellant was in this transaction the 
customer of all three of them; or when Welch testified 


that on Saturday evening, May 6th, he went to Dr. 
Crisp and urged him to strike the building associa¬ 
tion clause out of the contract, though in point of fact 
when Welch entered Crisp’s office that evening the first 
thing Crisp said to him was that he had gotten the 
money and would take that clause out; or when Mc¬ 
Keever testified that the rent and expense clause was 
not discussed on Saturday afternoon, May 6th, but his 
co-appellees Welch and Mclnerney as well as applicant 
testified to the contrarv; or when Welch testified that 
the rent and expense clause was not unusual though 
the only completed sale known to him in which it ap¬ 
peared was a later one to Crisp and it was put in that 
contract on Crisp’s insistence and 4 ‘in the interests of 



making the deal”; or in not raising with Cfisp at all 
the question whether this clause should be ^eft in the 
contract; or when Welch told appellant o^i Friday, 
May 5th, that the contract had not been signbd though 
in point of fact it had been signed by Crisp j the night 
before? | 

Welch says that on Saturday afternoon, I May 6th, 
appellant stated “The next deal I make I anji going to 
get vou to draw the contract for me. I ne^er saw a 
contract that tied the seller up so as this One does” 
(R. 53), and that appellant said he was tiot being 
treated fairlv in not being allowed to take the contract 
to his attorney, that he was not being trusted (R. 43). 
Appellant himself said that on Saturday ^fternoon, 
May 6th, he said to the appellees “You (1^.75) are 
trying to get a contract on me, you are trying to put 
the works on me” (R. 85), on Sunday afternoon, May 
7th, he told McKeever and again on Monday'morning, 
(R. 76) May 8th, he told all three of the appellees that 
it looked to him like he had no representation in the 
matter. Is it not clear that he was correct in} this? 

Upon this record, it is demonstrably clear| that the 


appellees did not measure up to or square with the 
obligations imposed upon them by the law, 'and that 
therefore the Court should have directed thd, jury on 
this ground and irrespective of all others tjo return 
a verdict for the appellant. But whether so of not the 
question should have been at least submitted to the 
jury for its determination. Even if the cash be not 
considered one which should have been taken trom the 
jury by directing a verdict in favor of the ajppellant, 
certainly it was not one in which that question in effect 
should have been taken from the jury by refusing to 
permit them to pass upon it, and this was yhat the 
Court did. I 
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The appellant at the close of all the testimony moved 
the Court to direct the jury to return a verdict in his 
favor o'n the ground, among others, “That real estate 
brokers occupy a fiduciary relationship to those whom 
they represent and must disclose to them fully, com¬ 
pletely, frankly and honestly all the information that 
they receive concerning the subject matter, must con¬ 
ceal nothing and above all must not misstate anything, 
and if tliev do thev are derelict in their dutv and thev 
lose all right to compensation.” The Court overruled 
tiie motion and granted an exception. (R. 93). 

The appellees requested the Court to instruct the 
jury in effect that if they with the authority of the ap¬ 
pellant obtained a purchaser upon the terms and con¬ 
ditions testified to by the appellees they are entitled 
to recover. The appellant made certain objections to 
this prayer, among other things unless amended by 
adding at the end thereof the following language or its 
equivalent “unless you further find that in obtaining 
defendant’s consent to said terms the plaintiffs vio¬ 
lated their duty to the defendant, as that duty is de¬ 
fined by the Court”, which objection the court over¬ 
ruled and an exception was noted. (R. 93-94). 

By his 4th prayer the appellant requested the Court 
to charge in effect that if the appellees were employed 
by the appellant they were his agents and it was their 
duty to obtain the best price and terms possible, to at 
all times give him the benefit of their knowledge and 
advice and to deal with him at all times in perfect good 
faith, and that if they or any of them did not use their 
or his best efforts to obtain the best price and terms or 
did not at all times give him the benefit of their or his 
knowledge and advice, or if any of them at any time 
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during the transaction acted for or on behalf or in the 
interest of the proposed purchaser, the verd}ct should 
be for the appellant (R. 95-6). The Courj; refused 
this instruction and an exception was taken (R. 97). 

In the course of the consideration of the motion for 
a directed verdict and of the prayers, in the particulars 
just stated, the following occurred: 

Mr. Sherier: I do not think there is j any evi¬ 
dence to suport it, if your Honor please. I 

The Court: Well, that was my thought. They 
obtained the price and terms for the defendant; 
they were not required to get any more tjian what 
he told them. 

M. Sherier: What he was willing to take. 

The Court: What he was willing to take. He 
first said he would take $40,000 and then they 
found he could not get that and he said he would 
take $35,000. ' j 

Defendant’s counsel then argued the Question, 
following which the following occurred: 

Mr. Sullivan: The third ground to dirdct a ver¬ 
dict, your Honor may still say as you die} on yes¬ 
terday that vou will not direct a verdict ion that, 
but certainly you have no right to say that|the jury 
cannot find on that question. 

The Court: Well, I am sorry I do not think I 
can agree with you there, Mr. Sullivan, jl cannot 
see that there is any dereliction of duty hbre. The 
defendant is not a child. | 

Mr. Sherier: There is bound to be som<fc conflict 
of the testimony. 

The Court: He is a mature man and knows 
what he is about and he knew what he was willing 
to sell that property for and, according to their 
story, they got him a purchaser on thos^ terms. 
No, I do not think that prayer is justified by the 
evidence (R. 96-7). 
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The appellant at the close of all the testimony moved 
the Court to direct the jury to return a verdict in his 
favor on the ground, among others, “That real estate 
brokers occupy a fiduciary relationship to those whom 
they represent and must disclose to them fully, com¬ 
pletely, frankly and honestly all the information that 
they receive concerning the subject matter, must con¬ 
ceal nothing and above all must not misstate anything, 

and if thev do tliev are derelict in their dutv and thev 
• * *•> * 

lose all right to compensation.” The Court overruled 
the motion and granted an exception. (R. 93). 

The appellees requested the Court to instruct the 
jury in effect that if they with the authority of the ap¬ 
pellant obtained a purchaser upon the terms and con¬ 
ditions testified to by the appellees they are entitled 
to recover. The appellant made certain objections to 
this prayer, among other things unless amended by 
adding at the end thereof the following language or its 
equivalent “unless you further find that in obtaining 
defendant’s consent to said terms the plaintiffs vio¬ 
lated their duty to the defendant, as that duty is de¬ 
fined by the Court”, which objection the court over¬ 
ruled and an exception was noted. (R. 93-94). 

By his 4th prayer the appellant requested the Court 
to charge in effect that if the appellees were employed 
by the appellant they were his agents and it was their 
duty to obtain the best price and terms possible, to at 
all times give him the benefit of their knowledge and 
advice and to deal with him at all times in perfect good 
faith, and that if thev or anv of them did not use their 
or his best efforts to obtain the best price and terms or 
did not at allitimes give him the benefit of their or his 
knowledge and advice, or if anv of them at anv time 
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during the transaction acted for or on behalf! or in the 
interest of the proposed purchaser, the verdict should 
be for the appellant (R. 95-6). The Court refused 
this instruction and an exception was taken (|R. 97). 

In the course of the consideration of the nation for 
a directed verdict and of the prayers, in the particulars 
just stated, the following occurred: 

Mr. Slierier: I do not think there is j any evi¬ 
dence to suport it, if your Honor please. | 

The Court: Well, that was my thougljt. They 
obtained the price and terms for the defendant; 
they were not required to get any more than what 
he told them. 

M. Slierier: What he was willing to talke. 

The Court: What he was willing to tkke. He 
first said he would take $40,000 and then they 
found he could not get that and he said lie would 
take $35,000. 

Defendant's counsel then argued the Question, 
following which the following occurred: ! 

Mr. Sullivan: The third ground to dirdct a ver¬ 
dict, your Honor may still say as you did on yes¬ 
terday that vou will not direct a verdict on that, 
but certainly you have no right to say that the jury 
cannot find on that question. 

The Court: Well, I am sorry I do nofj think I 
can agree with you there, Mr. Sullivan. jl cannot 
see that there is any dereliction of duty h^re. The 
defendant is not a child. 

Mr. Sherier: There is bound to be somd conflict 
of the testimony. 

The Court: He is a mature man and knows 
what he is about and he knew what he was willing 
to sell that property for and, according to their 
story, they got him a purchaser on those terms. 
No, I do not think that prayer is justified by the 
evidence (R. 96-7). 
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The trial court quite evidently did not apprehend 
the law as firmly settled by this Court with respect to 
the relationship between an owner of real estate and 
his sale broker or the obligations owing by the latter 
to the former. The question is not one of undue in¬ 
fluence exerted upon a person of immature years or 
weak intellect. It is not even a question of actual fraud 
or bad faith,: but it is the failure or omission to tier- 
form the duty imposed by law. The trial court said 
“The defendant is not a child", he also said “He is a 
mature man and knows what lie is about and he knew 
what he was willing to sell that property for”, (R. 97). 
In all of the cases already reviewed, supra Man nix v. 
IliJdreth , Harten v. Loftier , Fox v. Cohen , Raidings v. 
Collin, Dahlgren v. Story , National Savings and Trust 
Co. v. Sands . and Bradley v. Davidson , speaking only 
of the decisions of this Court, the same remarks of the 
trial justice would be applicable with equal force. The 
owner in each of those cases was not a child. He was 
in each case a mature man. Vet, in each case, because 
of the dereliction of duty and regardless of any ques¬ 
tion of actual fraud or bad faith, this Court held that 
the broker could not recover. The trial court should 
have so held in the instant case or should at least have 
submitted the question to the jury instead of saying 
as he did “I cannot see that there is any dereliction 
of duty here.i” Being himself unable to find derelic¬ 
tion of duty, it was his duty to submit the question to 
the jury. 

In the course of his charge, the trial court said as 
follows: 


“The sole question, really, is whether the de¬ 
fendant had insisted, right up to the very end, 
that the clause with respect to the representations 
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as to rents and operating expenses should be taken 
out of the contract. He claims that the reason he 
refused to sign that contract was because of that 
clause, and the plaintiffs claim that he difl not in¬ 
sist on that clause being taken out and that de- 
fondant agreed that it mav remain in. That is the 
question of fact. It has been argued to you one 
way or another about the reasonableness or un¬ 
reasonableness of the clause. The view Is take of 
the case is that it makes no difference, jlf I am 
buving real estate I would want to find dut what 
the schedule of rents is there and what \t would 
cost to operate it. If I cannot find it out,! I don’t 
have to buy it. On the other hand, if I o|wn pro¬ 
perty and don’t care to tell what the rental sched¬ 
ules and operating expenses are, you don’t have 
to buy it; and if anybody don’t want to buy it they 
don’t have to buy it; so the view I take of {he case 
it makes no difference, if I insist on it or tlje seller 
may refuse it. | 

“The question for you is did the defendant in¬ 
sist that that clause go out of the contractj. If he 
did, and the contract as presented to him sjtill had 
it in, why then he cannot be held for the commis- 
sion. ’ 

The appellant had not refused to disclose t|ie rev¬ 
enue and operating cost. He had on the contrary given 
full access to all the information he had on the Subject. 
He balked onlv at guaranteeing something which he 
could not reasonably be expected to guarantee. The 
reasonableness of that clause did make a difference. 
Whether it was an agreement which a reasonable man 
would make in selling property was a vital factor for 
the consideration of the jury in determining the proba¬ 
bilities of the opposing versions of the case, yet the 
trial court, by the language quoted, took the 
from the jury. 


question 
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II. THE EXCLUSION OF QUESTIONS PRO¬ 
POUNDED TO WELCH ON CROSS-EXAMINA¬ 
TION AND TO GRADY ON DIRECT EXAMINA¬ 
TION. 

Welch, in arguing with appellant to sign the clause 
respecting the rents and expenses, said to appellant: 
“It* vou made the statement in good faith, it cannot 
hurt you”, (R. 53) and was thereupon asked by coun¬ 
sel for appellant, “Don’t you know, as a practicable 
man, that making guarantees in good faith does not 
protect you if the guarantee is not accurate?” (R. 53.) 
Appellees’ counsel objected on the ground that the 
question called for a legal opinion, and the Court sus¬ 
tained the objection, saying: “It calls for a question 
of law” (R. 53-4). 

The question propounded to the witness was not one 
of the legal effect of such a guarantee, but it called for 
his knowledge on the subject “as a practical man”, 
Certainly, he should have known that good faith does 
not protect one under such circumstances, and if he 
did know it and yet advised his principal to the con¬ 
trary lie was guiltv of a most flagrant breach of duty 
to the appellant. The question should have been an¬ 
swered. 

Grady, a real estate broker of 27 years experience, 
having testified that he had never seen such a clause 
as the one inserted in this contract respecting rents 
and expenses, was asked “If you were representing the 
seller of property and had such a contract presented 
to you on behalf of the buyer, to present it to the seller, 
would you advise the seller to strike it out or to leave 
it in”, and he answered, “Strike it out” (R. 90). Ap¬ 
pellees’ counsel objected and moved to strike out the 


answer, and his objection was sustained (R. 90j). The 
witness was then asked “In your opinion, woijild any 
broker in the City of Washington, properly represent¬ 
ing the interests of the seller, advise the seller (to sign 
a contract containing such a clause”? Objection was 
made and sustained (R. 90). We submit that the an¬ 
swer to the first question should not have been sjtricken 
and that the second question should have bden an¬ 
swered. Not only was no ground assigned for the ob¬ 
jection which was sustained to the second question, but 
one engaged in any business is supposed to hape suf¬ 
ficient knowledge to know the duties encumbent upon 
him, and also what others in the same line of business 
“properly representing” their principals would do 
in the wav of advising them under given circumstances. 
If it be true, as is evident from the witness’ an¬ 
swer to the preceding question, that no broker jin the 
City of Washington properly representing the j inter¬ 
ests of the appellant would have advised him i\) sign 
the contract with the objectionable clause in it, the 


jury should certainly have been given the benefit of 
this information. I 


It is submitted that the Court was in error. Thijs par¬ 
ticular clause was the bone of contention in the|nego- 
tiations of the parties and in the trial of thej case. 
Welch, of whom Crisp was a customer, inserted it in 
the contract at Crisp’s demand. Stamp advise^ ap¬ 
pellant not to sign the contract containing that clause. 
Neither Stamp nor Grady, experienced real Estate 
men, had ever seen such a clause in a sales contract. 
Welch said he did no consider it an “unusual” Clause 
but admitted that he had seen such a clause in onljc one 
completed contract and that was in a contract with 
Crisp who demanded that it be in this contract.] Ap- 
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pci I ant objected to the clause, while appellees urged 
him to accept it. The question arises whether appel¬ 
lees were properly representing appellant when they 
advised him to accept it. Grady should have been al¬ 
lowed to answer the question submitted to him. 

III. THE OVERRULING OF OBJECTIONS TO 
QUESTIONS PROPOUNDED TO THE WIT¬ 
NESS BOWIE. 

Appellees called as their witness Pleasanton C. 
Bowie (R. 66) who was questioned regarding a con¬ 
versation at winch he was present between the appel¬ 
lant and McKeever and Welch at the Hamilton Coffee 
Shop regarding the proposed sale of the property in 
question. The witness testified that after that conver¬ 
sation something was said by appellant about a deal 
on his apartment house, but witness could not really 
recall what was said, as he did not pay a great deal of 
attention to it and had no interest in the transaction; 
and thereupon counsel for appellees said to witness: 
“You are verv reluctant to testify in this case, are 
you not to which appellant objected but was over¬ 
ruled by the Court. (R. 69.) Thereafter the witness 
was asked about a conversation with appellant at his 
home on Saturday night and testified that appellant 
said McKeever and the other broker had gotten a con¬ 
tract on his building, but that appellant did not say 
whether it was acceptable to him or not, and the wit¬ 
ness testified that he did not recall what else was said 
about it. Thereupon counsel for appellees said to wit¬ 
ness: “is it that you do not recall, Mr. Bowie, or that 
you do not care to state?” To this question, appellant 
objected: the court overruled the objection; and an ex¬ 
ception was noted. (R. 67-68.) To this question, the 
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witness then replied: “I might answer both questions, 
that I cannot say that I recall distinctly, apd it is 
rather embarrassing” (R. 69). j 

Thus we have the following situation: Plaintiffs’ 
counsel calls a witness for the plaintiffs and after ques¬ 
tioning him, makes the statement—it was a statement 
rather than a question—that the witness is “very re¬ 
luctant to testify in this case”, and a few minutejs later, 
when witness says he cannot recall, asks the witness 
if it is a fact that he does not recall or is it that he does 
not care to testify. This procedure was higljly im¬ 
proper for two reasons, first, because it was an attempt 
by counsel to impeach his own witness, and, second, 
because it was used by counsel as an opportunity to 
state before the jury that the witness was reluctant 
and was withholding testimony. 

If the witness was reluctant, the jury could opserve 
that for themselves, without the benefit of counsel’s 


remark. If the witness was not telling the trutlp coun¬ 
sel should not have attempted to impeach his owtn wit¬ 
ness without first obtaining leave of court. 

In MerriUat at al v. Hooker et al, 36 W. L. R. 40, 41, 
a case in the Supreme Court of the District of Colum¬ 
bia, Mr. Justice Gould said: 

“Having called the two defendants who had 
actual knowledge of the previous character pf the 
transaction, they thereby vouched for their! com¬ 
petency and credibility and were estopped [to as¬ 
sail their statements for the lack of either of these 
qualities, although they were at liberty to call 
other witnesses who might show that the defend¬ 
ants were mistaken in their statements.” 

In the present case the plaintiffs called Bowie as 
their witness and then because his testimony did pot go 
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as far as tliev desired, assailed his credibilitv bv accus- 
ing him of saying he did not recall when he did not 
wish to answer a question. 

It will no doubt be claimed by appellees that this 
procedure did not substantially affect appellant’s 
rights, but it was an attempt to convey to the minds of 
the jury that the witness, because of friendship for 
appellant, was withholding testimony which would be 
damaging to him. What effect this had on the minds 
of the jury cannot be determined, and being improper 
it warrants a reversal of the judgment. 


IV. THE VARIANCES BETWEEN THE PLEAD¬ 
INGS AND THE PROOF. 

The declaration alleged that “on or about April 15, 
1933, the defendant employed the plaintiffs” to obtain 
and secure a purchaser “upon certain terms and con¬ 
ditions then and there specified by said defendant” 
and that the defendant (appellant) “agreed and prom¬ 
ised to pay to the plaintiffs as compensation a commis¬ 
sion of $5,000.00 in the event the plaintiffs were suc¬ 
cessful in securing a purchaser upon the terms and 
conditions so specified”; that in reliance upon the 
agreement of appellant the appellees “finally, on or 
about April 29, 1933”, secured from Thomas B. Crisp, 
“who was ready, able and willing to purchase said 
property upon the aforesaid terms and conditions, an 
offer in writing so to purchase said property” (R. 2). 

When the appellant filed a motion to strike the dec¬ 
laration on the grounds that the expressions therein 
“certain terms and conditions” were vague, indefinite 
and uncertain (R. 3-4), the trial court treated 
that motio’n as one for a bill of particulars and granted 


it as such. (E. 4) Thereupon, appellees filed ja bill of 
particulars staling that “the terms and conditions 
upon which the defendant authorized the plaintiffs to 
find a purchaser for the property described in the dec¬ 
laration are set out in the offer of purchase of [Thomas 
B. Crisp, a copy of which is hereto attached aijd made 
a part of this bill of particulars.” (R. 4-9.) | 

Taking the declaration and bill of particulars to¬ 
gether, there can be but one interpretation of the cause 
of action set forth in the appellees’ pleadings, jiamely, 
that on or about April 15, appellant authorised the 
appellees to secure a purchaser on the terms and con¬ 
ditions set forth in the Crisp offer and that tjliey se¬ 
cured such offer from Crisp on or about April 29, 1933. 
The proof introduced should have corresponded and 
have been limited to such pleadings. 

In America)! Security <£■ Trust Co. v. Kavefiey, 39 
App. D. C. 2*23, 226, this Court said: 

“The effect of a bill of particulars is tip limit 
the plaintiff’s demand, and restrict his proof to 
the subject-matter specified.” 


i 

Yet appellees’ proof was utterly at variance with 
their pleadings. Instead of proving, as allegejl, that 
the appellant authorized them on or about Apijil 15th 
to secure a purchaser on the terms set forth jin the 
Crisp offer and that on or about April 29th | Crisp 
signed such offer, appellees offered testimony tljat ap¬ 
pellant in February, 1933, told McKeever he I would 
take $40,000 for his equity in the property (1^. 18), 
that about March 15 or sometime later Welch showed 
the property to Crisp (R. 19), that shortly thereafter 
McKeever and Welch saw appellant and informed him 
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that Crisp would or might pay $25,000 for the equity 
and appellant finally said he would take $35,000 (Tv. 
19), that a draft of a proposed contract for the sale at 
$35,000 was: prepared and submitted to appellant 
around April 22nd according to McKeever (R. 33), 
though according to Welch it was shortly after the 
bank holiday (R. 41-42), that a second draft of the pro¬ 
posed contract was prepared and presented to appel¬ 
lant on April 27th according to McKeever (R. 34), 
though according to Welch it was shortly after April 
10th (R. 48), that a third draft of the contract incor¬ 
porating the Stamp changes was prepared and pre¬ 
sented to appellant and returned to McKeever by de¬ 
fendant on April 30th (R. 39) and given by McKeever 
to Welch on May 1st with two pencil notations on it 
(R. 50); that on May 5th Crisp signed the proposed 
contract (RJ 50) and this contract was discussed by 
appellant and appellees on Saturday afternoon. May 
6th, for about two hours at Mclnerney’s office, and 
Welch left that conference about 4 o’clock to see if he 
could get tho building association clause taken from 
the contract, the tax clause modified and the time limit 


extended to 11 o’clock Mondav morning, Mav 8th (R. 
44), that oir the night of May 6th Crisp changed the 
tax clause, crossed out the building and loan clause 
and extended the time until May 8th at 3 o'clock. (R. 
64.) And Mclnernev admits that until then he and his 
co-appellees did not have from Crisp the offer which 
their bill of particulars alleges was obtained on April 
29. (R. 60.) 

It is this final form of contract which the appellees 
allege contains the terms authorized by appellant on 
or about April 15 and was obtained on or about April 
29th, yet taking their own testimony the appellant 


agreed to such contract only on the afternoon of May 
6th and Crisp agreed to the changes on thb night of 
Mav 6tli. i 

9 / 

! 

It is submitted that the proof offered by appellees 
was wholly at variance with their pleadings and that 
the motion made by the appellant at the cl<j)se of the 
opening statement (R. IS) and again at the close of 
the case (R. 93) for a directed verdict because of the 
variances should have been granted. 

When appellees allege that on or about April 15th 
appellant authorized certain specified terms | and con¬ 
ditions on which he would sell and that about two 
weeks later, namely, on or about April 29th' an offer 
on those terms and conditions was obtained, they 
should not be allowed to introduce testimony! that the 
terms and conditions were authorized by Appellant 
on the afternoon of May 6th and the offer jon those 
terms and conditions obtained a few hours later that 

i 

night. Appellees, of course, knew what their testimony 
would be, and the only logical conclusion to be drawn 
from their pleadings is that they intended to! mislead 
the appellant. There is no legal justification for bring¬ 
ing a defendant into court to answer one| alleged 
set of facts and then confront him at the trial! with an 
entirely different version. | 

There was also a variance with respect to parties 
plaintiff. Suit was brought in the name of the three 
appellees. The contract put in evidence onl\j named 
two of them, and the proof only showed the jemploy- 
ment of one. 

The evidence showed that the appellant talkjed with 
McKeever in February, 1933, according to McKeever 
(R. 18), or about the first of April, 1933, according to 
appellant (R. 69), and told him that he would!sell his 
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equity in the apartment house for $40,000. According 
to McKeever, nothing was said at that time about the 
commission (R. 31), though appellant testified that he 
told McKeever then that lie would pay a commission 
of $3,000. (R. 69.) McKeever testified that lie later 
went to see Welch and suggested that Welch submit 
the property to Crisp, “because he knew Dr. Crisp had 
the money”, (R. 18) and that later he informed ap¬ 
pellant he was working with Welch and Mclnerney 
CR. 19.) Appellant testified that after the original 
conversation with McKeever, McKeever called him 
and asked if he could bring Welch to see him, as he 
thought Welch had some one interested in the building. 
(R. 69). Thereafter three proposed forms of contract 
were submitted to appellant by McKeever. The second 
and third forms of contract, at least, contained a clause 
that the seller “agrees to pay to Martin Mclnerney 
and J. A. McKeever Co., his agents, the commission as 
agreed upon.” Though the Stamp memorandum called 
attention to the fact that Welch’s name did not appear 
in the contract, it was never put in, because, according 
to Welch, the agreement between himself and Mclner¬ 
ney was that the business should be operated under 
Mclnerney’s name. (R. 55.) Mclnerney testified that 
he did not work on the matter at all and only partici¬ 
pated in the conferences held on Saturday, May 6th. 
(R. 56.) 

The suit was brought in the names of Mclnernev, 
Welch and McKeever and alleged that the appellant 
employed all of them to secure a purchaser for the 
property. 

At the conclusion of the opening statement, ap¬ 
pellant moved for a directed verdict on the ground 
of variance (R. 18), at the conclusion of the testimony 



he made the same motion on this ground amjmg others 
(R. 93), and upon the over-ruling of his ihotion re¬ 
quested the Court to charge the jury as follows: 

“The jury are instructed that the basjis for the 
plaintiffs’ claim is an alleged contract of employ¬ 
ment entered into between the three plaintiffs on 
the one hand and the defendant on the (j>ther, and 
unless the jury find that the defendant did employ 
the three plaintiffs as his agents to secure a pur¬ 
chaser for the property, their verdict iliould be 
for the defendant.” (R. 95.) j 

I 

The court refused so to charge the jury anil allowed 
appellant an exception to its ruling (R. 96) gnd in its 
charge to the jury said: j 

“In the first place, do not be eonfuscjd by the 
fact that there are three plaintiffs here. The evi¬ 
dence is uncontradicted that Mr. McKeever was 
the man who was approached by Mr. Hessick, the 
defendant, and asked to find a purchaser. It is 
not disputed at all that after that he associated 
himself with the other two plaintiffs, Mj*. Welch 
and Mr. Mclnerney, and there is no dispute at all 
but what Mr. Hessick was perfectly famil|iar with 
the fact that they were all three working together. 
Whether he had authorized more than oi^e in the 
beginning is immaterial. He accepted the Services 
of all three of them, and there is no question in 
my mind but what they are all three proper plain- 
tiffs.’’ I 


In DuPerow v. Groomes, 42 App. D. C. 28 1 ?, 2890, 
this Court referring to an action brought by a real 
estate broker, said: 


“It was necessary to show that he had b^en em¬ 
ployed to sell, or find a purchaser for, the ]|ot, and 
that he was the procuring cause of the sale jto such 
person. ’’ 
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It was, therefore, necessary in the present case that 
the three appellees show that they had been employed 
to find a purchaser for the real estate. It is not dis¬ 
puted by either side that the negotiations commenced 
between appellant and McKeever and that McKeever 
went to see Welch and suggested that Welch take the 
matter up with Crisp. McKeever said he did this be¬ 
cause he did not know Crisp personally, that he did 
not consider it good ethics to go direct to Crisp when 
Welch had done business with Crisp before, that he did 
not go to Crisp because Crisp was a customer of 
Welch. (R. 32.) Regarding this, McKeever testified as 
follows: 

Q. Well, isn’t it a common tiling among you 
gentlemen, one broker and another, for you to go 
out and associate other brokers with you as your 
associates, having no connection with the deal, and 
you then divide the commission when you get it; 
isn’t that a common thing in vour business? 

A. To go out and deal with another broker? 

Q. Yes, sir. 

A. Yes, sir. 

Q. Is that all that amounted to, to bring Mr. 
Welch and Mr. Mclnernev into this transaction? 

A. Yes. (R. 33.) 

In view of this testimony, there was surely a ques¬ 
tion whether appellant had employed the three appel¬ 
lees as his agents or had employed McKeever only, 
who had in turn employed Welch and Mclnernev to 
assist him under whatever arrangement they mav have 
made among themselves as to the division of any com- 
mission. The trial court, in its charge quoted above, 
laid emphasis on the fact that Hessick knew Mclner- 
ney and Welch were working with McKeever. But it 


is submitted that the mere fact that the owncjr of pro¬ 
perty knows that his agent has associated othjer agents 
with him does not of itself constitute the associated 

i 

agents as agents of the owner. The property owner 
employs a broker whom he knows and in whop he has 
trust, and he ought not to be compelled to accept as his 
agent any other broker with whom he knows hlis broker 
is negotiating or working. On this question i|t is very 
significant that McKeever testified that Crisp,! the pro¬ 
posed purchaser, was a “customer” of Welch] (R. 32.) 
Was it necessary that appellant accept WelAli as his 
agent because he knew McKeever was workjing with 
Welch, when in point of fact though concealed from 
appellant the proposed purchaser was a “customer” 
of Welch? 

The trial court also in that portion of the charge 
quoted made the statement to the jury that, “He (ap¬ 
pellant) accepted the services of all three of tllem (ap¬ 


pellees).” In making this statement, the Cou 


t under¬ 


took to decide a question of fact, or, indeed, to decide 
the whole issue of fact. The issue before the .jury was 
whether the appellant did accept the services of appel¬ 
lees. Appellant denied ever accepting the services of 
appellees. They asserted that he did. It was a clear 
invasion of the province of the jury for the Court to 
instruct them as a matter of fact that the appellant 
had accepted their services. 

Attention is invited to the fact that the proposed 
contract presented to appellant, which the declaration 
alleged contained the terms and conditions upoin which 
plaintiffs were employed, contained the clause that the 
seller would pay to Martin J. Mclnerney anpl J. A. 
McKeever Co., his agents, the commission as agreed 
upon. (R. 27.) Xo mention was made thereiij of the 




appellee Welch, or of whom J. A. McKeever Co. con¬ 
sists. 

It is submitted that in view of the facts that beyond 
any dispute Ilessick dealt with McKeever only in the 
beginning of the transaction, that Hessick denied ever 
employing all three appellees, that the proposed pur¬ 
chaser was a “customer” of Welch, that McKeever 
voluntarilv and of his own accord sought the aid of 
Welch in making the deal, but the proposed contract 
drawn by Welch himself made no reference to paying 
a commission to Welch, and that Mclnernev, bv his 
own testimony, did not work on the deal at all, there 
was sufficient evidence to justify the granting of appel¬ 
lant’s prayer: on the question of employment and the 
trial court was in error in denying that prayer and 
charging the jury as it did. 

Vet the Court in its charge to the jury said: 


“So the real question, as I have said, and I 
want to Emphasize it, comes down to the question 
of just what happened on the 6th of May, that is, 
on this Saturday, for if on that Saturday plaintiffs 
had procured a contract from Dr. Crisp which 
contained the terms which had been agreed upon 


as acceptable by Mr. Hessick, then they had 
earned their commission. If it was a contract 
which was satisactory to Mr. Hessick, or would be 
satisfactorv to him, then thev earned their com- 
mission. If it was not, then they had not earned 
their commission, and that is the question for you 
to decide.’ ’ (R. 100.) 


This charge, besides eliminating all question of the 
employment of appellees, all question of appellees 
proving their case as alleged by them, and all question 
of the good faith required of appellees, in effect per- 


mitted the jury to ignore the testimony concerning all 
prior negotiations, which had covered a period of at 
least over a month. 

And the Court, almost immediatelv thereafter, stated 

* 

to the jury: 

I 

“I think it is proper time for me to caution you 
against not allowing trivial circumstances to be of 
much influence. The weight to be given to the tes¬ 
timony you are the sole judges of. StilJ, in the 
course of a trial that consumes two or tlnfee days, 
there are a lot of matters usuallv brought lout that 
reallv do not amount to very much and ought not 
to carrv verv much weight. But vou iare the 
judges of what is weighty and what is not 
weighty.” (R. 100-101.) 

i 

! 

It is submitted that the Court was in error in so 

charging the jury. While the Court did not attempt to 

specify to the jury what the Court considered “trivial” 

matters, it was certainly calculated to lead the jury to 

believe that the testimony did contain “a lot of mat- 

•/ 

ters” that “ought not to carry very much weight.” 
It was the jury’s right and province to decide jvhether 
there were trivial matters brought out in the testimony 
and whether they ought to carry much weight, j It was 
the jury’s duty to consider the entire testimony, trivial 
or otherwise, and they should not have been instructed 
that there were a lot of matters brought out in t|he trial 
which thev could ignore. The instruction of tlib court 
was improper and misleading. 

The allegations and the proof varied vitally. Yet 
Law Rule 23 of the lower court requires every pleading 
to state the true facts upon which the pleader relies. 
Here there was a flagrant violation of that rule. The 
purpose of pleadings and of that rule of court is to 
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apprise parlies of the facts which they are called upon 
to meet—not by either clever or by slip-shod misstate¬ 
ment to deceive them and take them unawares by 
pleading one story and proving another. Appellant 
had a right to assume that appellees would limit their 
proof to what they had alleged and that he would be 
safe in preparing his defense accordingly. We are not 
dealing with technicalities but with substantive rights 
—the rights to have notice of the charge made and an 
opportunity to meet it. 

In Parsons v. District of Columbia , 38 App. I). C. 
338, 391, this Court said: 

“The variance between the allegations of the 
declaration and the evidence is fatal to the right 
of recoverv.” 


In Philip Carcp Co. v. Thy son, 39 App. I). C. 233, 
239, this Court said: 

“We are of opinion that the contract was for a 
fixed salarv and that there is a fatal variance be- 
tween tlie contract proved and the one sued upon. 
The trial court, therefore, should have granted the 
instruction to return a verdict for defendant.” 


In District of Columbia v. Donaldson , 38 App. D. C. 
259, 260, this Court said: 

“The variance between the allegations and the 
proof is fatal. The motion of defendant for an in¬ 
structed verdict in its favor should have been 
granted.” 

In conclusion, it is submitted that the record in this 
case discloses plainly and unmistakably a concerted 
action by the three appellees to collect from the appel¬ 
lant without regard for his rights or interests. Every 
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term and condition of the proposed contract; was dic¬ 
tated by appellees. Appellant said he would take $40,- 
000 for his equity in the building, and from ^hat point 
on to the very end, the high-pressure methods of ap¬ 
pellees were put in force. The price was forced down, 
terms and conditions inserted for Crisp’s benefit, and 
appellant urged to disregard the advice of hijs counsel 
and adviser and sign a contract not of his own making 
and manifestlv entirelv different from the original au- 
thorized terms. In their eagerness to get their hands 
on some of appellant’s money, appellees lost all sight 
of good faith, fair dealing and proper representation, 
and resorted to concealment, misrepresentation and 
coercion. j 

If the judgement in this case stands, then bo longer 
can one deal with a real estate agent on the basis of 
trust and faith in the belief that his interest is to be of 
first concern; instead, he must deal with his agent at 
arms’ length, knowing that the agent’s desire to collect 


a commission is to be the controlling facto 


in the 


transaction, before which all other consideratiojns must 
give wav. I 

The lower court held that the rule of this Cburt re¬ 
quiring good faith and fair dealing on the part of the 
agent was not applicable here because the principal 
was a mature man, not a child. In so holding, it is 
submitted that the trial court was whollv in error and 
that the judgment should be reversed. j 

Respectfully, j 

Bates Warren j 

William C. Sullivan! 

Andrew M. Hood | 

Attorneys for Appellant. 




